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Title  20 — Employees’  Benefits 

CHAPTER  VI — EMPLOYMENT  STANDARDS 
ADMINISTRATION,  DEPARTMENT  OF 
LABOR 

SUBCHAPTER  B — FEDERAL  COAL  MINE  HEALTH 
AND  SAFETY  ACT  OF  1969,  AS  AMENDED 

PART  725 — CLAIMS  FOR  BLACK  LUNG 
BENERTS  PAYABLE  UNDER  PART  C 
OF  TITLE  IV  OF  THE  FEDERAL  COAL 
MINE  HEALTH  AND  SAFETY  ACT,  AS 
AMENDED 

On  November  30.  1972,  20  CFR,  Chap¬ 
ter  VI.  was  amended  by  adding  thereto 
a  new  Part  725  (37  FR  25440-25466) .  Due 
to  the  requirement  contained  in  the  Fed¬ 
eral  Coal  Mine  Health  and  Safety  Act. 
as  amended,  that  certain  sections  of  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  which  did  not  be¬ 
come  effective  until  November  26,  1972, 
be  incorporated  in  this  Part  725,  it  was 
not  possible  to  provide  for  notice,  public 
procedure,  and  delayed  effective  date  in 
accordance  with  5  U.S.C.  553  and  com¬ 
ply  with  the  requirement  contained  in 
the  Federal  Coal  Mine  Health  and  Safety 
Act.  as  amended,  that  Part  725  be  pub¬ 
lished  in  final  form  by  November  30, 1972. 
The  time  for  comments  was,  however, 
extended  until  February  1,  1973,  to  per¬ 
mit  public  participation  to  as  full  a  de¬ 
gree  as  possible. 

Some  comments,  recommendations, 
and  objections  were  received  after  the 
November  30,  1972,  promulgation  date 
concerning  this  Part  725.  Each  of  these 
has  been  carefully  considered  and 
changes  and  clarifications  in  Part  725 
were  made  where  appropriate. 

The  vast  majority  of  changes  which 
appear  in  this  revised  Part  725  serve  to 
clarify  and  amplify  the  various  proce¬ 
dural  steps  which  were  first  described 
in  the  November  30,  1972,  publication  of 
Part  725.  'There  are  few  major  substan¬ 
tive  variations  between  this  document 
and  the  November  30,  1972,  document. 
Those  changes  which  should  be  espe¬ 
cially  noted  are  as  follows; 

(1)  A  nvunber  of  changes  have  been 
made  in  Subpart  B  to  reflect  the  deci¬ 
sion  that  the  Social  Security  Adminis¬ 
tration  will  continue  claims  taking  re¬ 
sponsibilities  for  an  indefinite  period 
after  December  31, 1973 ; 

(2)  Section  725.102  has  been  revised 
to  reflect  the  decision  made  to  permit  cer¬ 
tain  Social  Security  Administration  black 
lung  claimants  to  file  for  benefits  under 
this  Part  725; 

<3)  Subpart  D.  especially  §§  725.311- 
725.325,  has  been  substantially  revised  to 
clarify  the  procedures  to  be  used  by  the 
Department  of  Labor  for  purposes  of 
identifying  the  coal  mine  operator  who 
shall  be  responsible  for  the  payment  of 
benefits  under  this  part; 

< 4  >  Sections  725.400-725.487  have  been 
revised  to  more  clearly  describe  the  pro¬ 
cedures  to  be  followed  upon  the  conclu¬ 
sion  of  any  formal  hearing  proceedings 
conducted; 

(5)  Section  725.541-725.544  have  been 
revised  to  more  clearly  describe  the  na¬ 
ture  of  medical  benefits  which  shall  be¬ 
come  available  to  certain  claimants  after 
December  31,  1973;  and 


(6)  New  SS  725.551  and  725.552  have 
been  added  to  clarify  the  availability  of 
vocational  rehabilitation  services. 

Considering  the  need  to  have  a  com¬ 
prehensive  and  complete  set  of  guide¬ 
lines  available  to  the  public  and  to  the 
officials  of  the  Department  of  Labor  who 
are  charged  with  the  responsibility  for 
administering  the  Black  Lung  Benefits 
Program.  I  find  it  appropriate  and  in  the 
best  interest  of  all  concerned  parties  to 
republish  Part  725  in  its  entirety,  incor¬ 
porating  those  amendments  made. 

This  amended  Part  725  shall  become 
effective  on  September  17,  1973.  Any  ad¬ 
ditional  comments,  recommendations,  or 
objections  received  at  any  time  after  such 
date  shall  be  considered  and  acted  upon 
where  appropriate. 

Special  note  should  be  made  that 
§  725.516(d),  which  concerns  the  proce¬ 
dure  for  reducing  benefits  awarded  under 
this  part  by  State  workmen’s  compensa¬ 
tion  benefits  received  has  been  reserved. 
Two  alternative  proposals  concerning 
this  paragraph  appear  in  this  edition  of 
the  Federal  Register.  Upon  evaluation 
of  the  public  comments  on  the  alterna¬ 
tive  proposals,  the  Department  shall 
amend  §  725.516  to  add  a  paragraph  (d) 
w'hich  will  reflect  the  decision  subse¬ 
quently  made  concerning  this  issue. 

Part  725  is  revised  as  follows: 

Subpart  A — General 
Introduction 

Sec. 

725.1  Statutory  provisions. 

725.2  Purpose  and  scope  of  this  part. 

Applicability  of  Other  Parts  in 
This  Subchapter  B 

725.5  AppllcabUlty  of  Part  715  of  this  chap¬ 

ter. 

725.6  Inapplicability  of  20  CFR  Part  717. 

725.7  Applicability  of  Part  718  of  this  chap¬ 

ter. 

725.8  Inapplicability  of  Part  720  of  this 

chapter. 

725.9  Applicability  of  Part  726  of  this  chap¬ 

ter. 

Subpart  B — Filing  and  Preliminary  Processing  of 
Claims 

General 

725.101  Scope  and  applicability  of  this  sub¬ 

part. 

725.102  Treatment  of  claims  previously  filed 

with  the  Social  Security  Adminis¬ 
tration. 

Who  May  File  Claims 

725.111  Who  may  execute  a  claim. 

725.112  Evidence  of  authority  to  execute  a 

claim  on  behalf  of  another. 

725.113  Claimant  must  be  alive  when  claim 

Is  filed. 

Filing  of  Claims 

725.121  Place  of  filing  claim. 

725.122  Claims  forms. 

725.123  Inquiry  and  assistance. 

725.124  Time  limits  for  filing  claim. 

725.125  When  a  claim  Is  considered  to  have 

been  filed;  time  of  filing  claim. 

725.126  When  a  written  statement  is  con¬ 

sidered  a  claim. 

725.127  Withdrawal  of  a  claim. 

725.128  CanceUation  of  a  request  for  with¬ 

drawal. 

725.129  Requests  and  notices  to  be  In  writ¬ 

ing. 


Preparation  and  Filing  or  Claim  fob 
Adjudication 

Sec. 

725.130  Action  to  be  taken  by  Social  Se 

curlty  Administration. 

725.131  Action  to  be  taken  by  the  OfSce— 

general. 

725.132  Development  of  evidence — general. 

725.133  Initial  medical  examination — miner. 

725.134  Additional  medical  evidence. 

725.136  Fees  for  medical  services. 

725.136  Reimbursement  for  reasonable  ex¬ 

penses  in  obtaining  medical  evi¬ 
dence. 

725.137  Action  to  be  taken  by  the  Office — 

miner's  claim. 

725.138  Action  to  be  taken  by  the  OWCP — 

widows’  or  dependent  survivor's 
claim. 

725.139  Referral  to  State  agency. 

725.140  Piling  of  claim  with  deputy  com¬ 

missioner. 

Coal  Mine  Operator  Participation 

725.151  Notice  of  claim  and  Issue  of  lia¬ 

bility. 

725.152  Operator’s  response  to  notification. 

725.153  C^erator's  medical  evidence. 

Further  Action  on  Claim 

725.161  Proceedings  for  determination  of 
claim. 

Subpart  C — Relationship  and  Dependency 
725.200  Relationship  and  dependency — 
general. 


725.210 

Determination 

wife. 

of 

relationship — 

725.215 

Determination 
divorced  wife. 

of 

relationship — 

725.220 

Determination 

widow. 

of 

relationship — 

725.225 

Determination 

of 

relationship — 

surviving  divorced 

wife. 

725.230 

Determination 

chUd. 

of 

relatlon.ship — 

725.235 

Determination 

of 

relationship — 

parent,  brother,  or  sister. 

725.240  Determination  of  dependency — wife. 
725.245  Determination*  of  dependency — di¬ 
vorced  wife. 

726.250  Determination  of  dependency — 
widow. 

725.255  Determination  of  dependency — siu*- 
vlvlng  divorced  wife. 

725.260  Determination  of  dependency — 
child. 

725.265  Determination  of  dependency — 
parent,  brother,  or  sister, 

725.270  Time  of  determinations. 

725.275  Legal  impediment. 

725.280  Domicile. 

725.285  Member  of  the  same  household — 
“living  with,”  “living  In  the  same 
household,”  and  “living  in  the 
miner’s  household”. 

725  290  Contributions  and  support. 

Subpart  D— Responsible  Coal  Mine  Operators 
General  Provisions 

725.301  Scope  and  policy. 

725.302  Operator  defined. 

725.303  Responsible  operator  defined. 

726.304  Prior  operator,  successor  operator. 
Determining  Responsible  Operator 

725.311  Criteria  for  Identifying  a  responsi¬ 

ble  operator. 

725.312  Procedure  for  determination  of  op¬ 

erator’s  liability. 

726.313  Determination  of  operator’s  liability 

in  formal  hearing. 

725.314  Deferred  Identification  of  responsi¬ 

ble  operator;  liability  determlna- 
tkMX. 
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Operator's  Financial  Responsibility 
Soc. 

725.321  Financial  responsibility  defined. 

725.322  Insurance  coverage. 

725.323  Benefits  a  lien  against  assets. 

725.324  Security  for  payments  of  benefits. 

725.325  Liability  of  operator  for  Federal 

payments  made. 

Operator’s  Payments 

725.331  Scope  of  payment  obligations. 

725.332  Prompt  payment. 

725.333  Eiefaulted  payments. 

725.334  Payment  of  Interest. 

725.335  Suspension  of  payments. 

725.336  Receipt  for  payment. 

725.337  Reporting  requirements. 

Subpsrt  e — Adiudicatory  Process 
General 

725.401  Scope  and  applicability  of  this 

Eubpart.  " 

725.402  Adjudication  officers. 

725.403  Powers  of  adjudication  officers. 

725.404  Disqualification  of  adjudication 

officer. 

725.405  Changes  in  procedures. 

Parties  to  Proceedings;  Representatives 

725.411  Parties  in  Interest. 

725.412  Party  amicus  curiae. 

725.413  Representation  of  parties. 

725.414  Qualification  of  representative. 

725.415  Authority  of  representative. 

725.416  Legal  assistance. 

725.417  Legal  services.  , 

725.418  Fixing  of  amount  of  legal  fees. 
725.410  Payment  of  claimant’s  attorney’s 

fee  by  responsible  operator  or 
carrier. 

Procedures,  Generally 

725.421  Procedures  by  and  before  deputy 

commissioner. 

725.422  Determination  of  disability. 

725.423  General  procedures  for  determina¬ 

tion  of  contested  Issues. 

725.424  Presumptions. 

725.425  Abandonment  of  a  claim. 

725.426  Final  adjudication;  no  responsible 

operator. 

Conferences 

725.431  Nature  of  conferences. 

725.432  Purpose  of  conferences. 

725.433  Notification  of  parties. 

725.434  Time  and  place  of  conference. 

725.435  Preparation  for  conferences. 

725.436  Cancellation  of  conferences. 

725.437  Attendance  at  conferences. 

725.438  Participation  by  the  deputy  com¬ 

missioner. 

725.439  File  record. 

725.440  Memorandum  of  conference. 

725.441  Reply  to  memorandum  of  confer¬ 

ence. 

725.442  Adjudication  without  a  hearing. 

725.443  Accelerated  hearing. 

725.444  The  record  of  further  proceedings. 

725.445  Obtaining  documents  from  the 

administrative  file  for  relntro- 
ductlon  at  formal  hearings. 

Hearings 

725.451  Right  to  a  hecuing. 

725.452  Request  for  hearing. 

725.453  Type  of  hearing;  parties. 

725.454  Notice  of  hearing. 

725.455  Hearing  on  new  issues. 

725.456  Time  and  place  of  hearing. 

725.457  Change  of  time  and  place  for  hear¬ 

ing;  transfer  of  cases. 

Conduct  of  Hearings 

725.460  Hearing  procedures — generally. 

725.461  Evidence. 

725.462  Witnesses. 

725.463  Depositions;  interrogatories. 


Sec. 

725.464  Witness  fees. 

725.465  Oral  argument  and  written  Mlega- 

tions. 

725.466  Waiver  of  right  to  appear  and  pres¬ 

ent  evidence. 

725.467  Consolidated  issues. 

725.468  Joint  hearings. 

725.469  Record  of  hearing. 

Dismissals 

725.471  Dismissal  of  the  case  or  claim  by 

application  of  party. 

725.472  Dismissal  by  abandonment  of  party. 

725.473  Dismissal  for  cause. 

725.474  Notice  of  dismissal  and  right  to  re¬ 

quest  review  thereon. 

725.475  Effect  of  dismissal. 

Completion  of  Formal  Hearing 

725.480  Termination  of  formal  hearings. 

725.481  Issuance  of  final  decision  and  order. 

725.482  Form  of  final  decision  and  order. 

725.483  Contents  of  decision  and  order. 

725.484  Formal  hearings;  filing  and  mailing 

of  orders;  disposition  of  trans- 
scripts. 

725.485  Interlocutory  matters  to  be  dis¬ 

posed  of  without  formal  orders. 

725.486  Finality  of  decisions  and  orders. 

725.487  Withdrawal  of  controversion  of  is¬ 

sues  set  for  formal  hearing — 
effect. 

725.488  Modification  of  awards. 

Appeals  From  Decisions  and  Orders 

725.490  Right  to  appeal;  Benefit  Review 

Board. 

725.491  Procedure  before  the  Board. 

725.492  Judicial  review. 

725.493  Certification  of  record  for  judicial 

review. 

725.494  Costs  in  proceedings  brought  with¬ 

out  reasonable  grounds. 

Subpart  F — Payment  of  Benefits 
General 

725.501  Applicability  of  this  subpart. 

725.502  Manner  of  payment;  payment  pe¬ 

riods. 

725.503  Date  from  which  benefits  shall  be 

payable. 

725.504  Payees. 

725.505  Payment  on  behalf  of  another;  "le¬ 

gal  guardian”  defined. 

725.506  Guardian  for  minor  or  incompetent. 

725.507  Assignment  and  exemption  from 

claims  of  creditors. 

Benefit  Rates 

725.510  Computation  of  benefits. 

725.511  Certification  to  dependent  of  aug¬ 

mentation  portion  of  benefit. 

725.512  Commutation  of  payments — lump 

sum  awards. 

725.513  Reimbursement  painnents  to  the 

Department  of  Labor. 

Increases  and  Reductions  of  Benefits 

725.515  Modification  of  benefit  amounts— 

general. 

725.516  Reduction;  receipt  of  State  or  Fed¬ 

eral  benefit. 

726.517  Reductions;  retroactive  effect  of  an 

additional  claim  for  benefits. 

Overpayments,  Underpayments 

725.521  Overpayment. 

725.522  Notice  of  right  to  waive  considera¬ 

tion. 

725.523  When  waiver  of  adjustment  or  re¬ 

covery  may  be  applied. 

725.624  Standards  for  waiver  of  adjustment 
or  recovery. 

725.626  Collection  and  compromise  of  claims 

for  overpayment. 

726.626  Underpairments. 
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Sec. 

725.627  Relation  to  provisions  for  reduc¬ 
tions  or  Increases. 

725.528  Applicability  of  overpayment  and 

underpayment  provisions  to  op¬ 
erator  or  carrier. 

725.529  Applicability  of  Part  B  representa¬ 

tive  payee  provisions. 

Medical  Benefits 

725.541  Availability  of  medical  benefits. 

725.542  Approved  physicians. 

725.543  Supervision  of  medical  treatment. 

725.544  Fees  for  medical  benefits. 

Vocational  Rehabilitation 

725.561  Objective  of  vocational  rehabilita¬ 
tion. 

725.552  Requests  for  and  referral  to  voca¬ 
tional  rehabilitation  assistance. 

Authority.— Title  TV,  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  83  Stat.  742 
(30  U.S.C.  901  et  seq.) ,  as  amended  by  Public 
Law  92-303,  86  Stat.  166,  and  pursuant  to 
such  Act  under  44  Stat.  1424  (33  U.S.C.  901 
et  seq.),  as  amended  by  Public  Law  92-576, 
86  Stat.  1251;  (5  U.S.C.  301)  Secretary  of 
Labor’s  Order  13-71;  36  FR  8755. 

Subpart  A — General 

Introduction 

§  725.1  Statutory  provisions. 

(a)  Title  IV  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  as 
amended  by  the  Black  Lung  Benefits  Act 
of  1972,  provides  for  the  payment  of 
prescribed  benefits  to  coal  miners  who 
are  totally  disabled  due  to  pneumoconi¬ 
osis  and  to  surviving  widows,  children, 
parents,  brothers,  and  sisters  as  provided 
in  the  Act  in  case  of  death  of  a  coal 
miner  who  is  receiving  disability  benefits 
under  the  Act  or  is  totally  disabled  by 
pneumoconiosis  at  the  time  of  his  death 
or  whose  death  is  due  to  pneumoconiosis. 

(b)  Part  B  of  Title  IV  of  the  Act  pro¬ 
vides  for  the  determination  and  the  pay¬ 
ment  by  the  Federal  Government  of  such 
benefits  on  disability  claims  filed  before 
January  1,  1974,  and  on  death  claims 
filed  before  such  date  or  within  6  months 
of  the  death  of  a  miner  who  dies  before 
such  date,  whichever  is  the  later  date. 
In  the  case  of  claims  filed  before  such 
terminal  date.  Federal  payment  of  bene¬ 
fits  to  which  entitlement  is  established 
under  Part  B  of  Title  IV  of  the  Act  con¬ 
tinues  beyond  such  terminal  filing  date 
so  long  as  the  claimant  remains  eligible 
therefor,  except  in  those  cases  which  are 
subject  to  special  provisions  terminating 
liability  for  Federal  payment  of  benefits 
under  Part  B  at  the  end  of  the  Part  B 
filing  pieriod  with  respect  to  claims  there¬ 
for  which  were  not  filed  before  July  1, 
1974. 

(c)  In  the  case  of  claims  for  benefits 
under  Part  B  of  Title  IV  of  the  Act  filed 
after  June  30,  1973,  and  subject  to  the 
special  provisions  mentioned  in  para¬ 
graph  (b)  of  this  section,  section  415  of 
Part  B  provides  for  the  filing  of  such 
claims  at  the  places  and  in  the  manner 
provided  for  by  joint  regulations  of  the 
Secretary  of  Labor  and  the  Secretary  of 
Health,  Education,  and  Welfare  and  for 
the  transfer  of  such  claims  to  the  Sec¬ 
retary  of  Labor  who  is  to  determine  such 
claims  in  accordance  with  the  procedures 
provided  in  section  415  and  regulations 
promulgated  thereunder  by  the  Secre- 
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tary  after  consultation  with  the  Secre¬ 
tary  of  Health.  Educatitm,  and  Welfare. 
Under  section  415,  benefits  to  which  the 
claimant  is  determined  to  be  entitled 
under  Part  B  of  Title  IV  are  to  be  paid  by 
he  Secretary  of  Labor  for  the  period 
from  the  filing  date  to  the  date  of  termi¬ 
nation  of  Federal  Part  B  payments  as 
provided  in  the  special  provisions  men¬ 
tioned  in  paragraph  (b)  of  this  section. 
For  periods  thereafter,  liability  for  con¬ 
tinued  pajTnent  of  benefits  Is  placed  in 
the  responsible  coal  mine  operators  as 
determined  in  accordance  with  Part  C 
of  Title  rv  of  the  Act  and  section  422 
thereof  or.  if  a  workmen’s  compensa¬ 
tion  law  of  a  State  is  found  by  the  Sec¬ 
retary  to  provide  adequate  coverage  for 
pneumoccMiiosis.  under  such  w’orkmen’s 
compensation  law  as  provided  in  section 
421. of  Part  C.  For  any  pericxls  after  De¬ 
cember  31.  1973  when  the  payment  by 
a  responsible  operator  of  benefits  to 
whicJh  the  claimant  is  found  entitled  pur¬ 
suant  to  section  415  of  the  Act  is  not  as¬ 
sured.  or  the  payment  of  equivalent  or 
greater  benefits  under  an  applicable 
State  workmen's  compensation  law  is  not 
assured,  the  Secretary  of  Labor  is  to 
make  benefit  payments  from  Federal 
funds  pursuant  to  the  provisions  of  sec¬ 
tion  415  of  Part  B  and  section  424  of 
Part  C  as  appropriate.  These  provisions 
are  intended  to  assure  the  iminterrupted 
receipt  of  benefits  by  claimants  filing 
therefor  on  or  after  July  1.  1973  during 
the  period  of  transition  from  full  Federal 
liability  for  benefits  under  Part  B  of  Title 
rv  to  mine  operators’  liability  under  Part 
C  or  imder  adequate  State  workmen’s 
compensation  laws  identified  as  provided 
in  Part  C  of  Title  IV  of  the  Act. 

<  d )  Part  C  of  Title  IV  of  the  Act  makes 
provision  for  payment  of  pneumoconiosis 
disability  and  death  claims  filed  on  or 
after  January  1.  1974.  Under  the  provi¬ 
sions  of  Part  C.  In  States  having  a  work¬ 
men’s  compensation  law  meeting  the 
criteria  set  forth  in  Part  722  of  this  sub¬ 
chapter.  such  claims  are  to  be  filed  pur¬ 
suant  to  such  State  law.  In  periods  when 
no  such  law  is  applicable,  the  Secretary 
of  Labor  is  charged  with  administering 
a  program  following  the  provisions  of  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  under  which  respon¬ 
sibility  for  payment  of  pneumoconiosis 
benefits  is  placed  upon  operators  of  coal 
mines  in  which  the  miners  w'ho  con¬ 
tracted  •  pneumoconiosis  were  employed. 
Benefit  payments  by  the  Secretary  of 
Labor  are  made  in  cases  w'here  payments 
to  which  a  claimant  is  entitled  are  not 
available  from  the  sources  specified. 

§  72.>.2  I’urposr  and  scope  of  this  pari. 

(a)  Tliis  Part  725  sets  forth  the  rules 
applicable  to  the  filing  of  claims  for 
black  lung  benefits  with  the  Secretary  of 
Labor  after  December  31.  1973,  and  the 
rules  for  processing,  determining  and  ad- 
nidicating.  and  paying  benefits  pursuant 
to  Part  C  of  Title  IV  of  the  Act  as 
amended,  wath  re.spect  to  black  lung 
claims  filed  by  any  eligible  miner,  widow, 
hild,  parent,  brother  or  sister. 

<b)  This  Subpart  A  describes  gener¬ 
ally  the  statutory  framework  governing 
the  manner  in  which  claims  filed  be¬ 


tween  January  1.  1974  and  December  30. 
1981  are  to  be  processed  and  paid,  as  well 
as  the  applicability  of  other  related  parts 
contained  in  this  subchapter  to  such 
claims. 

(c)  Subpart  B  of  this  part  prescribes 
the  procedure  by  which  an  individual 
claimant  shall  file  his  claim  for  black 
lung  benefits  wdth  the  Secretary  of  Labor 
after  December  31,  1973,  and  sets  forth 
the  rules  for  the  preliminary  processing 
of  claims  for  such  benefits. 

(d)  Subpart  C  of  this  part  sets  forth 
the  relationship  and  dependency  re¬ 
quirements  for  widows,  children,  parents, 
brothers,  and  sisters  and  relationship 
and  dependency  requirements  which  af¬ 
fect  the  amount  of  benefits  to  which  any 
miner  and/or  widow  is  entitled. 

<e)  Subpart  D  of  this  part  prescribes 
the  criteria  and  procedures  which  shall 
be  followed  by  the  Secretary  of  Labor 
in  detei-mining  the  identity  and  estab¬ 
lishing  the  liability  of  any  coal  operators 
responsible  under  Title  rv  of  the  Act  for 
the  payment  of  black  lung  benefits  after 
December  31,  1973. 

<f>  Subpart  E  of  this  part  sets  forth 
the  rules  w'hich  shall  be  applied  by  the 
Secretary  of  Labor  in  the  determination 
and  adjudication  of  claims  for  black  lung 
benefits  pursuant  to  Part  C  of  ’Title  TV 
of  the  Act. 

(g)  Subpart  F  of  this  part  sets  forth 
the  rules  under  which  the  SecretaiT  of 
Labor  shall  provide  for  payment  of  bene¬ 
fits  to  eligible  claimants  determined  to 
be  entitled  thereto  pursuant  to  the  pro¬ 
cedures  enumerated  in  Subpart  E  of  this 
part. 

Applicability  of  Other  Parts  in  this 
Subchapter  B 

§  72.>.5  .\ppliral>ilily  of  Part  715  of  this 
rliapler. 

All  of  the  matter  contained  in  Part  715 
of  this  chapter  is  fully  applicable  to  this 
Part  725  unless  otherwise  indicated. 

§  72.».6  Inapplicability  of  20  CFR  Part 
717. 

Part  717  of  this  chapter  is  a  joint  reg¬ 
ulation  promulgated  by  the  Secretary  of 
Health.  Education,  and  Welfare  and  the 
Secretary  of  Labor  which  sets  out  the 
procedure  for  filing  claims  for  black  lung 
benefits  in  the  h-ansition  period  during 
W’hich  the  primai-y  Federal  responsibility 
for  the  administration  of  new  claims 
under  the  Act  is  transferred  from  the 
Secretary  of  Health,  Education,  and 
Welfare  to  the  Secretary  of  Labor.  The 
procedures  for  filing  claims  contained  in 
Part  717  of  this  chapter  are  applicable 
only  to  that  transition  period  and  are 
not  applicable  to  claims  filed  with  the 
Secretary  of  Labor  after  December  31, 
1973,  under  Part  C  of  Title  IV  of  the 
Act. 

§  725.7  Applicability  of  Part  718  of  ibis 
chapter. 

(a)  Part  718  of  this  chapter  incor¬ 
porates  in  this  Subchapter  B  the  applica¬ 
ble  medical  standards  and  presumptions 
promulgated  by  the  Secretary  of  Health, 
Education,  and  Welfare  for  determining 
whether  a  coal  miner’s  total  disability  or 
death  was  due  to  pneumoconiosis  or 


whether  a  coal  miner  was  totally  dis¬ 
abled  by  pneumoconiosis  at  the  time  of 
his  death.  Section  422(h)  of  Part  C  of 
Title  TV  of  the  Act  makes  these  standards 
applicable  to  claims  filed  with  the  Sec¬ 
retary  of  Labor  for  benefits  under 
Part  C. 

(b)  The  medical  standards  and  pre¬ 
sumptions  incorporated  by  Part  718  of 
this  chapter  are.  therefore,  applicable  to 
all  claims  filed  for  black  lung  benefits 
which  must  be  determined  pursuant  to 
this  Part  725,  except  that  for  the  purpose 
of  determining  the  applicability  of  the 
presumption  established  by  section  411 

(c)  (4)  of  the  Act  to  claims  filed  under 
Part  C  of  ’Title  TV  of  the  Act.  section  430 
of  the  Act  provides  no  period  of  employ¬ 
ment  after  June  30,  1971,  shall  be  con¬ 
sidered  in  determining  whether  a  miner 
was  employed  for  at  least  15  years  in 
one  or  more  undergroimd  mines. 

§  725.8  Inapplicability  uf  Part  720  of 
tliLs  cbaptcr. 

Part  720  of  this  chapter  sets  out  the 
procedures  for  processing,  determining 
and  adjudicating  claims  and  paying  ben¬ 
efits  in  respect  to  the  Secretary  of  La¬ 
bor’s  responsibility  for  administering  the 
provisions  of  section  415  of  Part  B  of 
Title  TV  of  the  Act.  No  section  of  that 
Part  720  is  incorporated  by  reference  in 
this  Part  725.  Part  720  of  this  chapter 
relates  exclusively  to  the  transition  pe¬ 
riod  claims  to  be  determined  by  the  Sec¬ 
retary  as  provided  in  section  415  of  the 
Act  and  is  inapplicable  to  any  new  claims 
filed  after  December  31,  1973,  which  are 
to  be  processed,  adjudicated,  and  paid 
pursuant  to  Subparts  A-F  of  this  Part 
725. 

§  72.5.9  .Applicability  uf  Part  726  uf  lliix 
cbaptcr. 

Part  726  of  this  chapter  relates  to  the 
criteria  to  be  used  by  the  Secretary  of 
Labor  in  determining  whether  a  coal 
mine  operator  in  appropriate  circum¬ 
stances  has  taken  the  necessary  steps  to 
comply  with  insurance  requirements 
which  section  423  of  Title  TV  of  the  Act 
prescribes  for  securing  the  payment  of 
black  lung  benefits  by  qualifying  as  a 
self-insurer  or  contracting  with  an  au¬ 
thorized  insurance  carrier.  Part  726  of 
this  chapter  is  applicable  to  this  Part  725 
insofar  as  it  affects  the  responsibility  of 
coal  operators  to  fulfill  their  obligations 
under  Title  TV  of  the  Act. 

Subpart  B — Filing  and  Preliminary 
Processing  of  Claims 

General 

§  72,5.101  .Srupe  and  applicability  uf 
tlii.s  subpart. 

All  claims  for  black  lung  benefits  filed 
on  or  after  Januai’y  1,  1974,  under  Part 
C  of  Title  IV  of  the  Act  (except  claims 
within  the  purview  of  a  workmen’s  com¬ 
pensation  law  of  a  State  listed  in 
§  722.152  of  this  subchapter)  shall  be  filed 
and  preliminarily  processed  pursuant  to 
the  provisions  of  this  subpart.  ’This  sub¬ 
part  does  not  apply  to  the  filing  of  claims 
for  black  lung  benefits  under  Part  B  of 
Title  IV,  or  to  any  claims  filed  before 
January  1,  1974.  Claims  filed  prior  to 
July  1,  1973,  under  Part  B  of  Title  IV 
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shall  be  filed  with  the  Social  Security 
Administration  pursuant  to  the  provi¬ 
sions  of  Part  410  of  this  title.  Claims  filed 
on  or  after  July  1, 1973,  under  section  415 
of  Part  B  of  Title  IV  shall  be  filed  pursu¬ 
ant  to  Part  717  of  this  Subpart  B. 

§  725.102  Treatment  of  elaimA  previ* 
ou»ily  filed  with  the  Soeial  Security 
Adminiatrution. 

(a)  Approved  claims. — Claims  filed 
prior  to  July  1,  1973,  with  the  Social  Se¬ 
curity  Administration  pursuant  to  the 
applicable  provisions  of  Part  B  of  Title 
rv  of  the  Act  shall  be  processed,  adjudi¬ 
cated,  and  paid  by  the  Administration 
if  the  miner’s  total  disability  or  death  on 
which  the  claim  is  predicated  is  deter¬ 
mined  to  have  occurred  prior  to  July  1, 

1973.  Such  claimant  may  file  a  new  claim 
with  the  Department  pursuant  to  section 
422  of  Part  C,  of  'Htle  IV  of  the  Act  and 
the  regulations  contained  in  this  part  in 
order  to  obtain  such  additional  benefits, 
including  medical  benefits,  as  may  be¬ 
come  available  beginning  January  1, 

1974,  as  provided  by  Part  C  of  Title  TV 
of  the  Act. 

(b)  Denied  claims. — Any  claimant  who 
has  filed  a  claim  for  benefits  under  Part 
B  of  Title  rv  of  the  Act  prior  to  July  1, 
1973  and  whose  claim  has  been  finally 
denied  by  the  Social  Secmity  Adminis¬ 
tration  for  any  reason,  may  file  a  new 
claim  for  benefits  with  the  Department 
and  may  be  awarded  benefits,  where  ap¬ 
propriate,  under  Part  C  of  Title  IV  of  the 
Act  and  the  applicable  regrilations  con¬ 
tained  in  this  part. 

(c)  Claims  in  process. — Any  claimant 
who  has  filed  a  claim  for  benefits  under 
Part  B  of  Title  IV  of  the  Act  prior  to 
July  1,  1973  and  whose  claim  has  not 
been  finally  adjudicated  by  the  Social 
Security  Administration,  may  not  be 
awarded  benefits  pursuant  to  this  Part 
725  until  such  time  as  the  Administra¬ 
tion  has  completed  its  adjudication  of 
such  claim.  A  claim  filed  prior  to  July  1, 
1973  shall  be  considered  finally  adjudi¬ 
cated  at  any  time  after  a  decision  has 
been  rendered  in  respect  of  the  claimant’s 
entitlement  to  benefits  by  a  Social  Secu¬ 
rity  Administration  adjudication  ofiBcer 
and  no  review,  reconsideration,  reopen¬ 
ing  or  appeal  is  being  pursued  by  such 
claimant.  If  such  review,  reconsideration, 
reopening,  or  appeal  is  later  pursued  by 
such  claimant  the  Department  shall  sus¬ 
pend  the  evidentiary  development  of  the 
case  and  hold  the  final  adjudication  of 
the  case  in  abeyance  pending  the  out¬ 
come  of  such  review,  reconsideration,  re¬ 
opening,  or  appeal. 

(d)  Protective  filing. — Any  claimant 
who  has  filed  a  “protective  writing’’  with 
the  Social  Security  Administration  prior 
to  July  1,  1973,  and  who  timely  perfects 
such  protective  writing  (see  S  410.229  of 
this  title)  with  the  Social  Security  Ad¬ 
ministration  on  some  date  subsequent  to 
June  30,  1973,  shall,  as  of  the  date  of 
such  perfection  of  the  protective  writing, 
be  considered  to  have  filed  a  new  protec¬ 
tive  writing  with  the  Department  of 
Labor  (see  §  725.126) . 


Who  May  File  Claims 
§  725.1 1 1  Who  may  exe<'ute  a  claim. 

The  Office  of  Workmen’s  Compensa¬ 
tion  Pri^ams  (OWCP)  determines  who 
is  the  proper  party  to  execute  a  claim 
in  accordance  with  the  following  rules: 

(a)  If  the  claimant  has  attained  the 
age  of  18,  is  mentally  competent,  and  is 
physically  able  to  execute  the  claim,  the 
claim  shall  be  executed  by  him.  Where, 
however,  paragraph  (d)  of  this  section 
applies,  the  claim  may  also  be  executed 
by  the  claimant’s  legal  guardian,  com¬ 
mittee,  or  other  representative. 

(b)  If  the  claimant  is  between  the  ages 
of  16  and  18,  is  mentally  competent,  has 
no  legally  appointed  guardian,  commit¬ 
tee,  or  other  representative,  and  is  not 
in  the  care  of  any  person,  such  claimant 
may  execute  the  claim  upon  filing  a 
statement  indicating  capacity  to  act  on 
his  own  behalf. 

(c)  If  the  claimant  is  mentally  com- 
l>etent  but  has  not  attained  age  18  and 
is  in  the  care  of  a  person,  the  claim  may 
be  executed  by  such  person. 

(d)  If  the  claimant  (regardless  of  his 
age)  has  a  legally  appointed  guardian, 
committee,  or  other  representative,  the 
claim  may  be  executed  by  such  guardian, 
committee,  or  representative. 

(e)  If  the  claimant  (regardless  of  his 
age)  is  mentally  incompetent  or  is  phys¬ 
ically  imable  to  execute  the  claim,  it  may 
be  executed  by  the  person  who  has  the 
claimant  in  his  care  or  by  a  legally  ap¬ 
pointed  guardian,  committee,  or  other 
representative. 

(f)  Where  the  claimant  is  in  the  care 
of  an  institution  and  is  not  mentally  com¬ 
petent  or  physically  able  to  execute  a 
claim,  the  manager  or  principal  officer  of 
such  Institution  may  execute  the  claim. 

(g)  For  good  cause  shown,  the  Office 
may  accept  a  claim  executed  by  a  person 
other  than  one  described  in  paragraph 

(a),  (b),  (c),  (e),  or  (f)  of  this  section. 

§  725.112  Evidonre  of  authority  to  exe¬ 
cute  a  claim  on  behalf  of  another. 

Where  the  claim  is  executed  by  a  per¬ 
son  other  than  the  claimant,  such  per¬ 
son  shall,  at  the  time  of  filing  the  claim 
or  within  a  reasonable  time  thereafter, 
submit  evidence  of  his  authority  to  ex¬ 
ecute  the  claim  on  behalf  of  such  claim¬ 
ant  in  accordance  with  the  following 
rules: 

(a)  If  the  person  executing  the  claim  is 
the  legally  appointed  guardian,  commit¬ 
tee,  or  other  legal  representative  of  such 
claimant,  the  evidence  shall  be  a  cer¬ 
tificate  executed  by  the  proper  official 
of  the  court  of  appointment. 

(b)  If  the  person  executing  the  claim 
is  not  such  a  legal  representative,  the 
evidence  shall  be  a  statement  describing 
his  relationship  to  the  claimant,  the 
extent  to  which  he  has  the  care  of  such 
claimant,  or  his  position  as  an  officer  of 
the  institution  of  which  the  claimant  is 
an  inmate.  The  Office  may,  at  any  time, 
require  additional  evidence  to  establish 
the  authority  of  any  such  person. 


§  725.113  Claimant  mu!<t  be  alive  v»lien 
claim  filed. 

For  a  claim  to  be  effective,  the  claimant 
must  be  alive  at  the  time  the  claim  is 
filed. 

Filing  of  Claims 
§725.121  Place  of  filing  claim. 

Claims  for  benefits  under  Part  C  of 
Title  rv  of  the  Act  and  this  Part  725  may 
be  delivered,  mailed,  or  otherwise  pre¬ 
sented  for  filing  at  any  of  the  various 
district  offices  of  the  Social  Security  Ad¬ 
ministration  throughout  the  United 
States,  or  in  the  case  of  a  foreign  claim, 
such  claim  may  be  submitted  to  any 
office  maintained  by  the  Foreign  Service 
of  the  United  States. 

§  725.122  Claims  forms. 

Claims  shall  be  filed  on  approved  forms 
as  are  prescribed  by  the  Office  of  Work¬ 
men’s  Compensation  Programs  (OWCP) . 

§  725.123  Inquiry  and  assistance. 

(a)  Information  requests. — ^Inquiries 
or  requests  concerning  claims  and  claims 
forms  may  be  made  by  any  individual 
by  mail  or  in  person  to  the  Division  of 
Coal  Mine  Workers’  Compensation,  Office 
of  Workmen’s  Compensation  Programs, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20210,  or  any  of  the  district  offices 
of  the  Social  Security  Administration 
which  are  located  in  various  places 
throughout  the  United  States  and  in 
Washington,  D.C.  When  appropriate,  in 
response  to  inquiries  or  requests  the  Of¬ 
fice  or  Administration  shall  tender  to 
prospective  claimants  explanations  of 
eligibility  under  the  Act,  of  statutory  re¬ 
quirements  concerning  disability  and 
death  claims,  and  of  procedures  for  filing 
and  processing  of  claims. 

(b)  Assistance  in  the  preparation  of 
claims  forms. — 'The  Social  Security  Ad¬ 
ministration  will  assist  claimants,  if  nec¬ 
essary,  in  completing  their  claims  forms, 
including  the  listing  of  information  re¬ 
quired  to  establish  previous  periods  of 
a  miner’s  coal  mine  employment  and  to 
determine  which  of  these  periods  of 
employment  were  spent  in  the  service  of 
any  particular  coal  mine  operator.  ’The 
Administration  will  also  assist  claimants 
in  securing  other  evidence  necessary  to 
support  their  claims. 

(c)  Development  of  employment  his¬ 
tory. — The  Social  Security  Administra¬ 
tion  will  assist  any  claimant  in  establish¬ 
ing  a  chronological  history  of  all  em¬ 
ployment.  Such  development  entails  the 
acquisition  of  such  facts  as  are  necessary 
to  identify  the  dates  of  employment  with 
each  coal  mine  operator  with  whom  a  dis¬ 
abled  or  deceased  miner  was  employed. 
It  may  be  necessary  to  secure  documen¬ 
tary  evidence  to  support  a  claimant’s 
allegations  in  respect  to  these  periods  of 
employment.  If,  however,  a  claimant 
desires  to  utilize  the  medical  presump¬ 
tion  prescribed  in  section  411(c)(4)  of 
Part  B  of  Title  TV  of  the  Act  and  section 
422(f)  (2)  of  Part  C  of  Title  TV  of  the 
Act,  d(x:umentary  evidence  of  coal  mine 
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employment  during  the  15-year  period 
must  be  obtained.  No  period  of  employ¬ 
ment  after  June  30.  1971,  may  be  con¬ 
sidered  as  part  of  such  15 -year  period. 
The  Office  and  the  Social  Security  Ad¬ 
ministration  will  assist  any  claimant 
in  obtaining  the  necessary  evidence  re¬ 
quired  to  establish  a  right  to  utilize  this 
presumption  (see  also  Part  718  of  this 
Subchapter  B). 

§  725.124  Time  limits  for  filing  claim. 

(a)  Every  claim  for  benefits  filed  under 
this  part  must  be  filed  within  3  years  df 
the  discovery  of  total  disability  due  to 
pneumoconiosis  or,  in  the  case  of  death 
due  to  or  while  totally  disabled  by 
pneumoconiosis,  within  3  years  of  the 
date  of  such  death. 

(b)  Any  claim  for  benefits  in  the  case 
of  a  disabled  miner  filed  under  Part  C 
of  Title  rv  of  the  Act  and  this  Part  725 
on  the  basis  of  eligibility  under  section 
411(c)(4)  of  Part  B  of  Title  IV  of  the 
Act,  must  be  filed  within  3  years  from  the 
date  of  last  exposed  employment  in  a 
coal  mine  or,  in  the  case  of  death  from  a 
respiratory  or  pulmonary  impairment  for 
which  benefits  would  be  payable  under 
section  411(c)(4),  incurred  as  a  result 
of  employmeni  in  a  coal  mine,  such  claim 
must  be  filed  within  15  years  from  the 
date  of  last  exposed  employment  in  a 
coal  mine. 

(c)  The  time  limitations  described  in 
paragraphs  (a)  and  (b)  of  this  section 
are  mandatory  and  may  not  be  waived 
or  otherwise  avoided  for  any  reason. 

§  725.125  When  a  claim  is  considered  lo 
have  been  filed;  time  of  filing  claim. 

(a)  Date  of  receipt. — (1)  Except  as 
otherwise  provided  in  this  section,  for 
the  purposes  of  determining  when  a 
claim  has  been  filed  within  the  meaning 
of  Part  C  of  Title  IV  of  the  Act.  a  claim 
is  considered  to  have  been  filed  only  as 
of  the  date  it  is  received  at  an  office 
of  the  Social  Security  Administration  or 
by  an  employee  of  the  Administration 
who  is  authorized  to  receive  such  claims. 

(2)  CJlaims  submitted  to  any  other 
agency  or  subdivision  of  the  United 
States  Gkjvernment  shall  be  forwarded 
promptly  to  an  office  of  the  Administra¬ 
tion.  Such  a  claim  shall  be  deemed  filed 
with  the  Administration  as  of  the  date 
it  w’as  received  by  the  other  governmental 
unit. 

(3)  Claims  by  or  on  behalf  of  a  claim¬ 
ant  residing  outside  the  United  States, 
submitted  to  an  office  maintained  by  the 
Foreign  Service  of  the  United  States, 
shall  be  considered  to  have  been  filed 
with  the  Administration  as  of  the  date 
it  is  received  at  such  office  of  the  For¬ 
eign  Service. 

(b)  Date  of  mailing. — If  the  claim  Is 
deposited  in  and  transmitted  by  the 
United  States  mail  smd  the  fixing  of  the 
date  of  delivery  as  the  date  of  filing 
would  result  in  a  loss  or  impairment  of 
benefit  rights,  it  will  be  considered  to 
have  been  filed  as  of  the  date  of  mailing. 
The  date  appearing  on  the  postmark 
(when  available  and  legible)  shall  be 
prima  facie  evidence  of  the  date  of  mail¬ 
ing.  If  there  is  no  postmark  or  it  is  not 


legible,  other  evidence  may  be  used  to 
establish  the  mailing  date. 

(c)  Prospective  filing  of  a  claim. — A 
claim  which  is  filed  before  the  first 
month  in  which  the  claimant  meets  the 
requirements  for  entitlement  to  benefits 
is  a  valid  claim  only  if  the  claimant 
meets  such  requirements  before  a  final 
decision  on  his  claim  is  made. 

(d)  Abandoned  claims. — A  claim  con¬ 
sidered  as  abandoned  claim  pursuant  to 
§  725.4  shall,  if  once  again  pursued  by 
the  same  claimant  wdthin  1  year  from  the 
date  on  which  the  claim  was  deemed 
abandoned,  be  considered  filed  for  pur¬ 
poses  of  §  725.124  as  of  the  date  the 
claim  which  was  abandoned  was  filed. 

§  725.126  When  a  written  statement  is 
considered  a  claim. 

(a)  Written  statement  filed  bp  claim¬ 
ant  on  his  own  behalf. — Where  an  indi¬ 
vidual  files  a  written  statement  which 
indicates  an  intention  to  claim  benefits 
and  such  statement  bears  his  signature 
or  his  mark  properly  witnessed,  the  filing 
of  such  written  statement  shall  be  con¬ 
sidered  to  be  the  filing  of  a  claim  for 
benefits:  Provided,  That, 

(1)  the  claimant  or  a  proper  person 
on  his  behalf  (see  §725.111)  executes  a 
prescribed  claims  form  (see  §  725.122) 
that  is  filed  with  the  Administration  dur¬ 
ing  the  claimant’s  lifetime  and  within 
the  period  prescribed  in  paragraph  (c) 

(1)  of  this  section;  or 

(2)  in  the  case  of  a  claimant  who  dies 
prior  to  the  filing  of  such  prescribed 
claims  forms  within  the  period  pre¬ 
scribed  in  paragraph  (c)(1)  of  this  sec¬ 
tion,  a  prescribed  claims  form  is  filed  with 
the  Administration  within  the  period 
prescribed  in  paragraph  (c)  (2)  of  this 
section  by  a  person  acting  on  behalf  of 
the  deceased  claimant’s  estate. 

(b)  Written  statement  filed  by  an  in¬ 
dividual  on  behalf  of  another. — ^A  written 
statement  filed  by  an  individual  which 
Indicates  an  intention  to  claim  benefits 
on  behalf  of  another  person  shall,  unless 
otherwise  indicated  thereon,  be  consid¬ 
ered  to  be  the  filing  of  a  claim  for  such 
purposes:  Provided,  That; 

(1)  The  written  statement  bears  the 
signature  (or  mark  properly  witnessed) 
of  the  individual  filing  the  statement; 
and 

(2)  A  prescribed  claims  form  (see 
§  725.122)  is  executed  and  filed  in  ac¬ 
cordance  with  the  provisions  of  para¬ 
graph  (c)(1)  of  this  section. 

(c)  Period  within  which  prescribed 
claims  forms  must  be  filed. — After  the 
Administration  has  received  from  an  in¬ 
dividual  a  written  statement  as  described 
in  paragraph  (a)  or  (b)  of  this  section — 

(1)  Notice  in  wrriting  shall  be  sent  to 
the  claimant  or  to  the  individual  who 
filed  the  written  statement  on  his  behalf, 
stating  that  an  initial  determination  will 
be  made  with  respect  to  such  written 
statement  if  a  prescribed  claim  form  ex¬ 
ecuted  by  the  claimant  or  by  a  proper 
party  on  his  behalf  is  filed  with  the  Ad¬ 
ministration  within  6  months  from  the 
date  of  such  notice;  or 

(2)  If  notice  is  received  that  the  death 
of  such  claimant  occurred  before  the 


mailing  of  the  notice  described  in  para¬ 
graph  (c)(1)  of  this  section,  or  within 
the  6 -month  period  following  the  mail¬ 
ing  of  such  notice  but  before  the  filing  of 
a  prescribed  claims  form  by  or  on  behalf 
of  such  individual,  notification  in  writing 
shall  be  sent  a  person  acting  on  behalf 
of  his  estate,  or  to  the  deceased’s  last 
known  address.  Such  notification  will 
include  information  that  an  initial  deter¬ 
mination  with  respect  to  such  written 
statement  will  be  made  only  if  a  pre¬ 
scribed  claims  form  is  filed  within  6 
months  from  the  date  of  such  notifica¬ 
tion. 

(3)  If,  after  the  notice  as  described  in 
this  paragraph  (c)  has  been  sent,  a  pre¬ 
scribed  claims  form  is  not  filed  (in  ac¬ 
cordance  with  the  provisions  of  para¬ 
graph  (a)  or  (b)  of  this  section)  within 
the  applicable  period  prescribed  in  para¬ 
graphs  (c)  (1)  or  (2)  of  this  section,  it 
wdll  be  deemed  that  the  filing  of  the  writ¬ 
ten  statement  to  which  such  notice  re¬ 
fers  is  not  to  be  considered  the  filing  of 
a  claim  for  the  purposes  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section. 

§  725.127  WilhdraH'al  of  a  claim. 

(a)  Before  adjudication  of  claim. — A 
claimant  (or  an  individual  who  is  au¬ 
thorized  to  execute  a  claim  on  his  be¬ 
half  under  §  725.111),  may  withdraw 
his  previously  filed  claim  provided  that: 

( 1 )  He  files  a  written  request  for  with¬ 
drawal  with  the  OWCP ; 

(2)  The  claimant  is  alive  at  the  time 
his  request  for  withdrawal  is  filed; 

(3)  An  appropriate  adjudication  of¬ 
ficer  approves  the  request  for  with¬ 
drawal;  and 

(4)  The  request  for  withdrawal  is  filed 
on  or  before  the  date  such  adjudication 
officer  makes  a  determination  on  the 
claim. 

(b)  After  adjudication  of  claim. — A 
claim  for  benefits  may  be  withdrawn  by 
a  written  request  filed  after  the  date  the 
appropriate  adjudication  officer  of  the 
Department  makes  a  determination  on 
the  claim,  provided  that: 

(1)  The  conditions  enumerated  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section  are  met;  and 

(2)  There  is  repayment  of  the  amount 
of  benefits  previously  paid  because  of  the 
claim  that  is  being  withdrawn  or  it  can 
be  established  to  the  satisfaction  of  the 
Office  that  repa3mient  of  any  such 
amoimt  is  assured. 

(c)  Effect  of  withdrawal  of  claim. — 
Where  a  request  for  withdrawal  of  a 
claim  is  filed  and  such  request  for  with¬ 
drawal  is  approved  by  the  appropriate 
Department  official,  such  claim  will  be 
deemed  not  to  have  been  filed.  After  the 
withdrawal  (where  made  before  or  after 
the  date  of  a  determination)  further  ac¬ 
tion  will  be  taken  only  upon  the  filing  of 
a  new  claim,  except  as  provided  in  §  725.- 
128. 

(d)  Cessation  of  evidentiary  develop¬ 
ment. — ^In  the  event  a  request  that  a 
claim  be  withdrawn  prior  to  adjudication 
is  approved,  the  Office  shall  immedi¬ 
ately  notify  the  Social  Security  Admin-' 
istration  office  in  which  the  claim  w-as 
filed.  Upon  such  notification  all  evidenti- 
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ary  development  which  Is  being  under¬ 
taken  by  such  Social  Security  office  shall 
be  discontinued. 

§  725.128  Canrellalion  of  a  rcHiuost  for 
withdrawal. 

Before  or  after  a  written  request  for 
withdrawal  has  been  approved,  the 
claimant  (or  a  person  who  is  authorized 
under  §  725.111  to  execute  a  claim  on 
his  behalf)  may  request  that  the  request 
for  withdrawal  be  canceled  and  that  the 
withdrawn  claim  be  reinstated.  Such  re¬ 
quest  for  cancellation  must  be  in  writing 
and  must  be  filed,  in  a  case  where  the 
requested  withdrawal  was  approved,  no 
later  than  60  days  after  such  approval. 
The  claimant  must  be  alive  at  the  time 
the  request  for  cancellation  of  the  re¬ 
quest  for  withdrawal  is  filed  with  the 
Office. 

§  725.129  Retiucols  and  notices  to  be  in 
writing. 

Any  request  for  a  determination  or  a 
decision  relating  to  an  individual’s  right 
to  benefits,  the  withdrawal  of  a  claim, 
the  cancellation  of  a  request  for  such 
withdrawal,  or  any  notice  provided  for, 
by,  or  pursuant  to  this  part,  shall  be  in 
writing  and  shall  be  signed  by  the  per¬ 
son  authorized  to  execute  a  claim  under 
§  725.111. 

Preparation  and  Filing  of  Claim  for 
Adjudication 

§  725.130  Aetion  to  be  taken  by  Social 
Security  Administration. 

(a)  Immediately  upon  the  filing  of  a 
claim  pursuant  to  §  725.123,  the  Social 
Security  Administration  office  in  which 
the  claim  is  filed  shall  notify  the  Office 
of  Workmen’s  Compensation  Programs 
that  such  claim  has  been  filed.  The 
OWCP  shall  establish  a  case  file  for  the 
claim  and  assign  a  claim  number  to  each 
case. 

(b)  The  Social  Security  Administra¬ 
tion  office  in  which  the  claim  is  filed  shall 
assist  the  claimant  in  obtaining  what¬ 
ever  medical  and  other  evidence  which 
may  be  necessary  for  such  claimant  to 
establish  his  entitlement  to  benefits.  The 
accumulation  of  any  evidence  and  the 
steps  necessary  or  pertinent  thereto  shall 
be  accomplished  pursuant  to  the  provi¬ 
sions  of  this  Subpart  B  and  under  the 
supervision  of  the  OWCP.  Upon  the  re¬ 
ceipt  of  supporting  evidence  by  the 
Social  Security  Administration  office  in 
which  the  claim  was  filed,  such  evidence 
together  with  the  completed  claim  form 
shall  be  noted  as  received  and  immedi¬ 
ately  foHA'arded  to  the  OWCP, 

(c)  No  Social  Security  Administra¬ 
tion  office  shall  make  any  determination 
of  the  ultimate  validity  of  any  evidence 
with  respect  to  any  claim.  AU  evidence 
or  information  submitted  in  support  of 
a  claim  shall  be  forwarded  to  the  OWCP. 
The  sole  functions  of  the  Social  Security 
Administration  in  respect  of  claims  filed 
pursuant  to  this  part  shall  be  to  receive 
claims  forms,  receive  and  transmit  evi¬ 
dence,  to  assist  claimants  in  obtaining 
such  evidence,  and  to  disseminate  in¬ 
formation  to  claimants  to  assist  them  in 
establishing  the  validity  of  their  claims. 


§  725.131  Action  to  be  taken  by  tbe 
Offic€>— general. 

When  a  claim  filed  pursuant  to  the 
provisions  of  this  subpart  has  been  re¬ 
ceived  by  the  Office  from  the  filing  office 
it  shall  be  examined  together  with  the 
supporting  evidence  transmitted  with 
respect  thereto.  The  Office  shall  promptly 
take  such  further  action  as  may  be  nec¬ 
essary  to  assure  that  sufficient  informa¬ 
tion,  medical  evidence,  and  a  properly 
executed  claims  form  have  been  sub¬ 
mitted  and  that  the  claim  is  complete 
and  ready  for  adjudication.  The  claim 
and  supporting  documents  shall  then  be 
filed  with  the  deputy  commissioner.  In 
the  following  sections  the  action  to  be 
taken  in  circumstances  described  therein 
is  set  forth  in  more  detail. 

§  725.132  Developniont  «f  evi»b*nce — 
general. 

(a)  Employment  history. — The  claim¬ 
ant  shall  furnish  a  complete  and  detailed 
history  of  the  miner’s  coal  mine  employ¬ 
ment  which  is  pertinent  to  the  claim¬ 
ant’s  eligibility  for  benefits  and  to  the 
liability  of  any  coal  mine  operator  for 
payment  of  the  benefits. 

(b)  Matters  of  record. — In  appropri¬ 
ate  cases  it  shall  be  necessary  to  develop 
evidence  pertaining  to  or  obtain  proof  of 
age,  marriage,  or  termination  of  mar¬ 
riage,  death,  relationship  of  parent  and 
child,  other  relations’  p  or  dependence, 
or  any  other  fact  which  may  be  proven 
as  a  matter  of  public  record.  (P\)r  sub¬ 
stantive  requirements  as  to  relationship 
and  dependency  see  Subpart  C  of  this 
part.)  Evidence  pertaining  to  these  mat¬ 
ters  shall  be  obtained  by  the  claimant 
and  submitted  to  an  office  of  the  Social 
Security  Administration  or  sent  directly 
to  the  OWCP.  For  purposes  of  claims 
under  this  part,  the  Office  and  the  deputy 
commissioner  may  require  this  evidence 
to  be  submitted  in  such  manner  as  would 
be  acceptable  for  Social  Security  Act 
benefit  applications  under  the  regula¬ 
tions  of  the  Sociatl  Security  Administra¬ 
tion  (see  §  410.240(g)  of  this  title). 

(c)  Documentary  evidence. — In  devel¬ 
oping  documentary  evidence  as  to  any 
matter,  the  “best  evidence  rule’’  shall 
be  applicable.  ’This  rule  requires  that  the 
original  document  or  a  certified  copy 
thereof  must  be  produced  if  available. 
Secondai*y  evidence  in  this  regard  may 
be  used  only  in  those  cases  where  the 
oilginal  document  is  unaccounted  for 
and  an  adequate  explanation  is  given  as 
to  why  it  cannot  be  produced. 

(d)  Certification  of  evidentiary  docu¬ 
ments. — In  cases  where  a  copy  of  record 
document,  or  other  evidence,  or  an  ex¬ 
cerpt  of  information  therefrom,  is  ac¬ 
ceptable  as  evidence  in  lieu  of  the  orig¬ 
inal,  such  copy  or  excerpt  shall,  except 
as  may  otherwise  clearly  be  indicated 
thereon,  be  certified  as  a  true  and  exact 
copy  or  excerpt  by  the  official  custodian 
of  any  such  record  or  by  an  employee 
of  the  Office  authorized  to  make  cer¬ 
tification  of  any  such  evidence. 

(e)  Evidence  of  miner's  death  due  to 
or  while  disabled  by  pneumoconiosis. — 
Any  reliable  and  probative  evidence  shall 
be  admissible  as  part  of  the  case  record 


if  such  evidence  supports  a  claimant’s 
allegation  that  the  death  of  the  miner  on 
\^ose  death  a  claim  is  predicated  was 
due  to  pneumoconiosis  or  that  such 
miner  was  totally  disabled  by  pneumo¬ 
coniosis  at  the  time  of  his  death. 

(f)  Insufficient  evidence  of  eligibil¬ 
ity. — Whenever  a  claimant  for  benefits 
has  submitted  no  evidence  or  insufficient 
evidence  of  eligibility,  the  Office  will  in¬ 
form  the  claimant  what  evidence  is  nec¬ 
essary  for  a  determination  of  eligibility 
and  will  request  him  to  submit  such  evi¬ 
dence  within  a  specified  reasonable  time 
which  may  be  extended  for  a  further 
reasonable  time  upon  the  claimant’s  re¬ 
quest.  ’The  claimant’s  failure  to  submit 
such  evidence  as  requested  shall  be  a 
basis  for  determining  that  the  conditions 
of  eligibility  concerning  which  such 
evidence  was  requested  have  not  been 
met. 

§  725.133  Initial  medirul  exaniinalioii — 
miner. 

(a)  Upon  completion  of  the  appro¬ 
priate  claims  form  the  Social  Security 
Administration  office  in  which  the  claim 
is  filed  shall  tender  to  each  miner- 
claimant  a  list  of  physicians  or  author¬ 
ized  medical  testing  facilities  in  the  vi¬ 
cinity  of  the  miner’s  residence  desig¬ 
nated  and  approved  by  the  Secretary  to 
conduct  examinations  in  connection 
with  the  black  lung  benefits  program. 

(b)  If  an  initial  medical  examination 
is  required,  the  miner  may  select  a  phy¬ 
sician  or  authorized  facility  from  such 
list.  Such  miner  may  select  a  physician 
not  on  the  list  if  he  so  chooses. 

(c)  The  Social  Security  Administra¬ 
tion  office  shall  promptly  arrange  for  a 
medical  examination  to  be  conducted, 
at  a  time  and  place  convenient  to  both 
the  miner  and  the  approved  physician 
or  facility,  and  as  soon  as  is  practicable. 

(d)  The  designated  physician  or  facil¬ 
ity  will  complete  an  examination  of  the 
miner  to  determine  the  nature  and  ex¬ 
tent  of  the  miner’s  impairment  enter  his 
findings  on  the  appropriate  form  pur¬ 
suant  to  the  instruction  contained  in 
such  form,  and  transmit  the  form  to¬ 
gether  with  a  bill  for  medical  services 
rendered  within  20  days  from  the  date 
of  the  examination  to  the  OWCP  (see 
§  725.130(a))  . 

(e)  The  deputy  commissioner  respon¬ 
sible  for  initially  adjudicating  the  claim 
shall  have  the  power,  in  his  discretion,  to 
charge  the  cost  of  medical  examinations 
conducted  under  this  section  to  a  notified 
operator,  if  he  is  a  self-insurer,  or  to  an 
operator’s  insurance  carrier,  or  if  there 
is  no  responsible  operator,  to  the  OWCP. 

(f)  Proceedings  and  all  evidentiary- 
development  shall  be  suspended  and  no 
benefits  shall  be  payable  for  any  period 
during  which  a  claimant-miner  may  re¬ 
fuse  to  submit  to  medical  examination 
under  this  section. 

(g)  Paragraphs  (b),  (c),  and  (d)  of 
§  725.134  shall  apply  with  respect  to  ex¬ 
aminations  conducted  pursuant  to  the 
provisions  of  this  section  as  is  appro¬ 
priate  in  light  of  the  fact  that  initial 
medical  examinations  may  be  arranged 
by  officials  of  the  Social  Security- 
Administration. 
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§  725.13-t  Additional  nieilical  evidence. 

(a)  Report  of  examination  by  physi¬ 
cian. — In  the  event  that  medical  ques¬ 
tions  are  raised  at  any  time  in  any  case 
of  a  miner’s  claim  for  benefits  an  ad¬ 
judication  officer  may  cause  the  claimant 
to  be  examined  by  a  physician  employed 
or  selected  by  the  Office  and  may  obtain 
from  such  physician  a  report  containing 
his  estimate  of  the  miner’s  disability  and. 
such  information  as  may  be  appropriate. 
Any  party  in  Interest  (see  §  725.411)  who 
is  dissatisfied  with  such  report  may  re¬ 
quest  a  review  or  reexamination  of  the 
miner  by  one  or  more  different  physi¬ 
cians.  The  appropriate  adjudication 
officer  shall  order  such  review  or  re¬ 
examination  unless  he  finds  that  it  is 
clearly  unwarranted.  Such  review  or  re¬ 
examination  shall  be  completed  within  2 
weeks  from  the  date  ordered  unless  the 
deputy  commissioner  finds  that  because 
of  extraordinary  circumstances  a  longer 
period  is  required. 

(b(  Conduct  of  examination. — No 
other  physician  selected  by  the  operator, 
his  insurance  carrier,  or  the  miner  shall 
be  present  at  or  participate  in  any  man¬ 
ner  in  such  examinations,  nor  shall  con¬ 
clusions  of  such  physicians  as  to  the 
nature  or  extent  of  impairment  or  the 
cause  of  impairment  be  available  to  the 
examining  physician  unless  otherwise 
ordered,  for  good  cause,  by  the  appro¬ 
priate  adjudication  officer.  Such  operator 
or  carrier  shall,  upon  request,  be  entitled 
to  have  the  miner  examined  immediately 
thereafter  and  upon  the  same  premises 
by  a  qualified  physician  in  the  presence 
of  such  physician  as  the  miner  may 
select,  if  any. 

(c)  Submittal  to  examination  at  place 
designated. — The  miner  shall  submit  to 
a  physical  examination  under  paragraph 

(a)  of  this  section  at  such  place  as  the 
appropriate  adjudication  officer  may  re¬ 
quire.  The  place,  or  places,  shall  be 
designated  by  the  appropriate  adjudi¬ 
cation  officer  and  shell  be  reasonably 
convenient  for  the  miner.  Proceedings 
shall  be  suspended  and  no  benefits  shall 
be  payable  for  any  period  during  which 
the  miner  may  refuse  to  submit  to 
examination. 

(d)  Examination  by  disinterested  phy¬ 
sician. — The  Office  or  appropriate  ad¬ 
judication  officer  may  employ  or  select 
any  impartial  physician  for  the  purpose 
of  making  examinations  or  reviews  un¬ 
der  paragraph  (a)  of  this  section. 

(e)  Payment  for  examination. — The 
deputy  commissioner  shall  have  the 
power  in  his  discretion  to  charge  the 
cost  of  examination  or  review  under  this 
section  to  the  notified  operator,  if  he  is 
a  self-insurer,  or  to  the  operator’s  insur¬ 
ance  carrier,  or  if  there  is  no  responsible 
operator  to  the  Office. 

§  72.>.1.3i>  Fors  for  mcdiral  mtvh-cs. 

(a)  All  fees  and  other  charges  for 
medical  examinations,  treatment,  or 
service  shall  be  limited  to  such  charges 
as  prevail  in  the  community  in  which  the 
physician,  medical  facility,  or  supplier  is 
located. 

(b)  Any  complaint  concerning  a  phy¬ 
sician’s  fee  shall  be  directed  to  the  Office 


of  Workmen’s  Comp>ensation  Programs 
in  Washington,  D.C. 

(c)  The  Office  shall  Investigate  the 
complaint  or  may  on  its  own  initiative 
investigate  a  fee  and  where  appropriate 
inform  a  physician  that  his  fee  is  in  ex¬ 
cess  of  the  permissible  amount  for  the 
services  performed.  The  physician  may 
then  adjust  his  fee  to  within  the  per¬ 
missible  limits  or  contest  the  determina¬ 
tion  of  the  Office.  In  the  event  that  the 
fee  is  contested,  a  physician  may  request 
a  hearing  pursuant  to  Subpart  E  of  this 
part. 

(d)  Any  physician  who  refuses  to  com¬ 
ply  with  a  final  decision  and  order  con¬ 
cerning  his  fee  or  refuses  to  adjust  his 
fee  pursuant  to  paragraph  (c)  of  this 
section  within  30  days  from  the  date  he 
is  notified  that  his  fee  is  in  excess  of  a 
permissible  amount,  shall  forthwith  be 
removed  from  the  Secretary’s  list  of  ap¬ 
proved  physicians  and  shall  not  other¬ 
wise  be  authorized  to  conduct  black  lung 
examinations  or  treatments.  No  subse¬ 
quent  treatments  or  examinations  con¬ 
ducted  by  a  physician  barred  under  this 
section  shall  be  reimbursable  medical  ex¬ 
penses  pursuant  to  §  725.136  and  no  de¬ 
barred  physician  shall  be  reinstated  on 
the  Secretary’s  list  until  such  time  as  the 
physician  affirmatively  demonstrates 
that  he  shall  adjust  his  fees  to  within 
permissible  levels. 

§  725.136  Rrimliiirsrmenl  for  re«son- 
ahlo  expcnsciii  in  obtaining  medical 
evidence. 

(a)  Claimants  for  benefits  under  this 
part  shall  be  reimbursed  by  the  Office  of 
Workmen’s  Compensation  Programs  or 
the  responsible  operator  or  his  insurance 
carrier  for  reasonable  medical  expenses 
incurred  by  them  for  services  from  medi¬ 
cal  sources  of  their  choice  in  establishing 
their  claims,  including  the  reasonable 
and  necessary  cost  of  travel  incident 
thereto.  A  m^ical  expense  generally  is 
not  “reasonable”  when  the  medical  evi¬ 
dence  for  which  the  expense  w^as  incurred 
is  of  no  value  in  the  adjudication  of  a 
claim.  Medical  evidence  will  be  consid¬ 
ered  to  be  of  “no  value”  when,  for  in¬ 
stance,  it  is  wholly  duplicative  or  when 
it  is  W'holly  extraneous  to  the  medical 
issue  of  whether  the  claimant  is  disabled 
or,  in  the  case  of  death  claims,  whether 
the  miner’s  death  occurred  due  to  pneu¬ 
moconiosis  or  w'hile  totally  disabled 
therefrom.  In  order  to  minimize  incon¬ 
venience  and  expense  to  the  claimant, 
he  should  not  generally  incur  any  medi¬ 
cal  expense  for  which  he  intends  to  claim 
reimbursement  without  first  contacting 
the  Office  to  determine  what  types  of 
evidence  not  already  available  may  be 
useful  in  adjudicating  his  claim,  what 
types  of  medical  evidence  may  be  reim¬ 
bursable,  and  what  would  constitute  a 
“reasonable  medical  expense”  in  a  given 
case.  However,  a  claimant’s  failure  to 
contact  the  Office  before  the  expense  is 
incurred  will  not  preclude  the  Office  from 
later  approving  reimbursement  for  any 
reasonable  medical  expense.  Where  a 
reasonable  expense  for  medical  evidence 
is  ascertained,  the  Office  in  appropriate 
cases  may  authorize  direct  payment  to 
the  provider  of  such  evidence. 


(b)  Medical  services  required  for  the 
processing  of  claims  and  those  to  which 
a  miner-beneficiary  is  entitled  under  the 
Act  shall  be  considered  “benefits”  pro¬ 
vided  by  the  Act. 

§  723.137  Arliun  to  be  tuken  by  the 
Office — miner's  claim. 

(a)  Upon  receipt  by  the  Office  of  Work¬ 
men’s  Compensation  Programs  of  a  com¬ 
pleted  medical  report,  the  Office  shall 
tentatively  determine  whether  the  medi¬ 
cal  evidence  of  record  indicates  an  im¬ 
pairment  for  which  benefits  may  be  paid 
as  determined  with  reference  to  stand¬ 
ards  promulgated  by  .  the  Secretary  of 
Health,  Education  and  Welfare  as  Sub¬ 
part  D  of  Part  410  of  this  title  (see  Part 
718  of  this  subchapter,  which  incorpo¬ 
rates  these  standards) . 

(b»  If  it  appears  that  the  claimant 
may  be  considered  disabled  in  accord¬ 
ance  with  the  standards  published  in 
Subpart  D  of  Part  410  of  this  title,  then 
the  claim  shall  be  prepared  for  filing 
and  filed  with  the  deputy  commissioner 
as  provided  in  §  725.140  pending  the  re¬ 
ceipt  of  any  additional  evidence  devel¬ 
oped  and  obtained  pursuant  to  §  725.134 
of  this  subchapter  and  the  notification 
and  reply  of  any  possibly  responsible 
operator  as  provided  in  §§  725.151  and 
725.152. 

(c)  In  cases  where  the  evidence  re¬ 
ceived  by  the  Office  in  respect  to  any 
claim  does  not  support  a  claim  for  bene¬ 
fits,  the  claimant  will  be  advised  of  the 
deficiency  in  his  claim  and  directed  by 
the  Office  to  obtain  such  additional  evi¬ 
dence  as  is  appropriate  and  ordered  by 
the  Office.  Medical  evidence  obtained  at 
the  direction  of  the  Office  shall  be  paid 
for  by  the  Office  or  notified  operator,  as 
appropriate  (see  §  717.125  of  this  sub¬ 
chapter)  . 

(d)  In  the  event  that  the  evidence  re¬ 
ceived  by  the  Office  pursuant  to  para- 
grai)h  (c)  of  this  section  does  not  provide 
credible  support  for  the  miner’s  claim 
for  benefits,  any  further  evidentiary  in¬ 
vestigations  shall  be  discontinued  imtil 
further  notice.  Any  additional  evidence 
submitted  by  the  claimant  shall  be  ob¬ 
tained  at  the  claimant’s  expense,  and 
shall  not  be  reimbursable  pursuant  to 
§  725.136. 

(e)  If  a  miner  whose  claim  is  not  con¬ 
sidered  to  be  supported  by  the  evidence 
desires  a  further  adjudication  of  the 
issue  of  his  entitlement,  the  claim  will  be 
made  ready  for  filing  with  the  deputy 
commissioner  and  filed  with  him  as  pro¬ 
vided  in  §  725.140.  Thereafter  a  hearing 
or  informal  conference  may  be  arranged 
pursuant  to  Subpart  E  of  this  part. 

§  723.138  Action  to  be  taken  by  tbe 
OWC.P — widoHw’  or  dependent  sur¬ 
vivor's  claim. 

(a)  Upon  receipt  of  a  completed  claims 
form,  the  Office  shall  tentatively  deter¬ 
mine  whether  the  evidence  of  record  in¬ 
dicates  that  the  deceased  miner’s  death 
was  due  to  pneumoconiosis  or  that  the 
miner  was  totally  disabled  by  pneumo¬ 
coniosis  at  the  time  of  his  death.  Such 
determination  shall  be  made  with  ref¬ 
erence  to  the  standards  promulgated  by 
the  Secretary  of  Health,  Education  and 
Welfare  contained  in  Subpart  D  of  Part 
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410  of  this  title  (see  Part  718  of  this 
subchapter  which  incorporates  these 
standards) . 

(b)  The  Office  shall  also  determine 
whether  the  evidence  of  record  supports 
the  claimant’s  edlegation  that  he  meets 
the  relationship  and  dependency  require-' 
ments  for  eligibility  contained  in  Subpart 
C  of  this  Part  725. 

(c)  If  it  appears  that  the  conditions 
existing  adien  the  miner’s  death  occurred 
satisfy  the  medical  standards  and  the 
relationship  and  dependency  conditions 
referred  to  in  paragraph  (a)  and  (b)  of 
this  section,  then  the  claim  shall  be  pre¬ 
pared  for  such  further  action  by  the 
deputy  commissioner,  as  provided  in 
S  725.140,  as  may  be  appropriate,  includ¬ 
ing  consideration  of  the  receipt  of  any 
additional  evidence  developed  and  ob¬ 
tained  pursuant  to  S  725.132  and  the  no¬ 
tification  and  reply  of  any  possible  re¬ 
sponsible  operator  as  provided  in 
S:  725.151  and  725.152. 

(d)  In  cases  where  the  medical  evi¬ 
dence  received  by  the  Office  in  respect 
to  any  claim  does  not  indicate  that  the 
circumstances  of  a  miner’s  death  are 
sufficient  under  such  Department  of 
Health.  Education,  and  Welfare  medical 
criteria  (see  Part  718  of  this  subchapter) 
to  support  a  claim  for  benefits,  the  claim¬ 
ant  will  be  advised  of  the  deficiency  in  his 
claim  and  invited  to  submit  any  addi¬ 
tional  medical  evidence.  Any  additional 
reasonably  necessary  medical  evidence  or 
other  documentary  evidence  shall  be  se¬ 
cured  at  the  Department’s,  or  the  oper¬ 
ator’s.  or  carrier’s  expense  at  the  case 
may  be  (see  S  725.136) . 

(e)  In  the  event  that  the  evidence  re¬ 
ceived  by  the  Office  pursuant  to  this 
subpart  does  not  provide  credible  support 
for  the  survivor’s  claim  for  benefits,  any 
further  evidentiary  Investigations  shall 
be  discontinued  until  further  notice. 

(f)  If  a  survivor  whose  claim  is  not 
considered  to  be  supported  by  the  evi¬ 
dence  desires  a  further  adjudication  of 
the  issue  of  his  entitlement,  the  claim 
will  be  made  ready  for  filing  with  the 
deputy  cmnmlssioner  and  filed  with  him 
as  provided  in  i  725.140.  ’Thereafter  a 
hearing  or  informal  conference  may  be 
arranged  pursuant  to  Subpart  E  of  this 
part. 

§  725.139  Referral  to  State  agenry. 

If  a  deputy  commissioner  determines 
that  the  claim  is  one  subject  to  adjudica¬ 
tion  by  a  State  agency  of  a  State  having 
a  workmen’s  compensation  law  which 
provides  black  lung  benefits  and  has  been 
listed  in  20  CFR  Part  722  as  a  law  meet¬ 
ing  the  criteria  of  the  Secretary  of  Labor 
prescribed  pursuant  to  section  421  of 
Part  C  of  Title  IV  of  the  Act,  the  deputy 
commissioner  shall  advise  the  claimant 
of  such  determination  and  of  the  Act’s 
requirement  that  under  such  circiun- 
star>ces  his  claim  for  benefits  must  be 
filed  imder  the  applicable  State  work¬ 
men’s  compensation  law.  In  such  a  case, 
evidence  submitted  to  the  OWCP  in  sup¬ 
port  of  the  claim,  including  claims  forms, 
will  be  forwarded  to  the  appropriate 
State  compensation  agency.  ’The  claim¬ 
ant’s  case  will  then  be  held  in  abeyance 


pending  the  outcome  of  a  State  claim 
filed,  if  any.  Such  claimant  whose  State 
pneumoconiosis  claim  is  denied  may, 
within  60  days  from  such  denial,  begin 
the  prosecution  of  his  Federal  claim.  In 
such  a  case  the  claim  will  be  deemed  to 
have  been  filed  as  of  the  date  of  the 
original  Federal  claim. 

§  725.140  Filing  of  claim  with  deputy 
commissioner. 

(a)  After  the  Office  of  Workmen’s 
Compensation  Programs  has  received  a 
completed  claim  form  and  completed 
medical  evaluation  reports  pursuant  to 
S  725.130,  the  Office  will  make  a  tenta¬ 
tive  determination  on  the  basis  of  in¬ 
formation  contained  in  the  claim  and 
any  other  available  information,  as  to 
the  identity  or  probable  identity  of  any 
coal  mine  operator  who  may  be  liable 
for  the  payment  of  black  lung  benefits 
to  the  claimant  for  any  month  after 
December  31,  1973  (see  S  725.311).  The 
claim  will  then  be  filed  with  a  deputy 
commissioner  who  shall,  to  the  extent 
appropriate,  follow  the  procedures  pro¬ 
vided  in  section  19  of  the  Longshore¬ 
men’s  and  Harbor  Workers’  Compensa¬ 
tion  Act  (44  Stat.  1424,  33  U.S.C.  919). 
The  date  upon  which  a  claim  is  filed  with 
the  deputy  commissioner  pursuant  to 
this  section  shall  be  noted  on  a  form 
provided  for  this  purpose  and  such  form 
shall  be  kept  in  the  office  of  the  deputy 
commissioner  with  whom  the  claim  is 
filed. 

(b)  The  deputy  commissioner  shall, 
after  the  filing  of  a  claim  with  him  as 
provided  in  this  section,  review  the  case 
file  and,  if  he  is  satisfied  that  the  claim 
is  one  within  the  Jurisdiction  of  the  Sec¬ 
retary  of  Labor  under  section  422  of  the 
Act,  shall  proceed  with  the  tentative  de¬ 
termination  of  the  identity  of  any  re¬ 
sponsible  coal  mine  operator  made  pm- 
suant  tc  the  criteria  set  forth  in  Sub¬ 
part  D  of  this  Part  725,  insure  that  any 
such  operator  is  notified  as  provided  in 
§  725.151,  and  take  any  other  action  he 
deems  necessary  to  prepare  the  claim 
for  adjudication  or  other  final  disposi¬ 
tion.  TTie  deputy  commissioner  may  re¬ 
quire  such  further  development  of  evi¬ 
dence  and  may  cause  to  be  made  such 
investigations  as  he  considers  necessary 
in  respect  to  the  claim,  and  take  other 
action  as  authorized  under  Subpsut  E  of 
this  part. 

Coal  Mine  Operator  Participation 

§  72.5.151  Notice  of  claim  and  issue  of 
liability. 

(a)  Before  a  claim  for  benefits  vmder 
Title  TV  of  the  Act  is  filed  with  a  deputy 
commissioner  for  determination,  the  Of¬ 
fice  will  have  ascertained,  to  the  extent 
possible,  the  identity  of  any  coal  mine 
operators  whose  liability  as  responsible 
operators  for  payment  of  benefits  to  the 
claimant  for  any  month  or  months  after 
December  31,  1973,  may  be  established 
by  the  evidence  submitted  or  obtained 
in  connection  with  the  claim.  From  the 
Information  in  the  case  file  the  deputy 
commissioner  will  then  make  his  tenta¬ 
tive  determination  as  to  whether  there 
are  any  such  operators  and,  if  there  are. 


which  operator  should  be  alleged  to  have 
such  liability  (see  $§  725,131,  725.135). 
Each  such  operator  and  his  insurance 
carrier,  if  any,  will  promptly  thereafter 
be  notified  of  the  pending  claim  filed 
with  the  deputy  commissioner  and  of 
the  fact  that  such  operator’s  liability  for 
payment  of  benefits  will  be  one  of  the  is¬ 
sues  to  be  resolved  in  the  determination 
of  the  claim.  Notification  to  the  operator 
or  carrier  will  include  copies  of  the 
claimant’s  completed  claim  form  and  of 
the  pertinent  medical  evaluation  reports, 
with  a  cover  letter  informing  such  oper¬ 
ator  or  carrier  of  the  nature  of  the  evi¬ 
dence  relied  on  by  the  Office  to  support, 
prime  facie,  a  determination  that  the 
operator  is  liable  for  payment  of  bene¬ 
fits  to  the  claimant.  The  notification 
shall  advise  the  operator  and  carrier 
that  a  response  to  the  notice  as  pro¬ 
vided  in  §  '725.152  shall  be  made  as  soon 
as  p>ossible  and  that  in  the  event  of  a 
failure  to  respond  within  20  days  from 
the  date  of  mailing  of  the  notice  the  Of¬ 
fice  will  proceed  to  the  final  determina¬ 
tion  of  the  claim. 

(b)  This  notification  will  be  made  by 
certified  mail,  with  proof  of  deliverj’ 
requested. 

§  725.152  Operator’s  response  to  noti¬ 
fication. 

(a)  Within  the  20-day  period  de¬ 
scribed  in  §  725.151  a  notified  coal  mine 
operator  shall  respond  to  the  notice. 

(b)  If  the  operator  or  his  Insurance 
carrier,  if  any,  does  not  desire  to  present 
any  evidence  relevant  to  determination 
of  the  claim  or  desires  the  opportunity 
to  do  so,  he  shall  so  state  either: 

(1)  By  letter  mailed  to  the  Division  of 
Coal  Mine  Workers  Compensation,  Office 
of  Workmen’s  Compensation  Programs, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20210;  or 

(2)  By  completing  and  mailing  the 
form  provided  for  this  purpose. 

(c)  If  a  notified  operator  or  his  car¬ 
rier  questions  such  operator’s  liability 
for  payment  of  benefite  to  the  claimant 
for  any  period,  he  shall  so  state  by  trans¬ 
mitting  to  the  Office  a  completed  form 
setting  forth  generally  his  reasons  for 
questioning  such  liability  along  with  a 
detailed  description  of  any  evidence 
relied  upon  to  negate  his  liability. 

§  72.5.153  Operator’s  medical  evitleiicc. 

(a)  Any  operator  or  carrier  who  is 
dissatisfied  with  the  medical  record  com¬ 
piled  by  the  Office  in  respect  to  a  par¬ 
ticular  case  may  make  a  timely  request 
for  a  review  or  reexamination  of  a  miner 
by  one  or  more  different  physicians.  Such 
review  or  reexamination  shall  be  ordered 
and  conducted  subject  to  the  provisions 
of  §  725.134,  unless  it  is  found  to  be 
clearly  unwarranted. 

(b)  In  the  event  that  any  claimant 
refuses  to  submit  to  a  medical  examina¬ 
tion  ordered  under  this  section,  the  dep¬ 
uty  commissioner  shall  be  promptly  no¬ 
tified.  The  deputy  commissioner  shall 
forthwith  notify  the  claimant  that  no 
further  action  on  his  claim  may  be  had 
until  such  claimant  is  in  compliance  with 
the  order  for  the  examination. 


No.  179— Pt.II - 2 


FEDERAL  REGISTER,  VOL.  38,  .  NO.  179— MONDAY,  SEPTEMBER  17,  1973 


26050 


RULES  AND  REGULATIONS 


Further  Action  on  Claim 

§  723.161  I’roceedingB  for  delermina- 
lion  of  claim. 

(a)  No  responsible  operator. — If  after 
the  deputy  commisioner  has  received  all 
the  evidence  developed  with  respect  to 
a  claim  as  provided  in  this  subpart  and 
there  is  no  identifiable  responsible  oper¬ 
ator,  he  shall  proceed  to  a  final  deter¬ 
mination  of  the  claim  purusant  to  Sub¬ 
part  E  of  Part  725. 

(b)  Claim  for  which  operator  may 
have  liability. — If  after  the  deputy  com¬ 
missioner  has  received  all  the  evidence 
develop>ed  with  respect  to  a  claim  as  pro¬ 
vided  in  this  subpart  and  has  identified 
and  notified  an  operator  who  may  be  li¬ 
able  for  payment  of  benefits  to  the  claim¬ 
ant,  a  response  has  been  received  pur¬ 
suant  to  §  725.152  or  the  time  for  such 
response  has  expired,  he  shall  proceed 
to  a  final  determination  of  the  claim  as 
provided  in  Subpart  D  and  E  of  this 
Part  725. 

Subpart  C — Relationship  and  Dependency 

§  723.200  Relationship  and  depend¬ 
ency — general. 

(a)  In  order  to  establish  entitlement 
to  benefits,  a  widow,  child,  parent, 
brother,  or  sister,  must  meet  relationship 
and  dependency  requirements  with  re- 
sptect  to  the  miner  or  widow,  as  appli¬ 
cable.  prescribed  by  or  pursuant  to  the 
Act. 

tb)  In  order  for  an  entitled  miner  or 
widow  to  qualify  for  augmented  benefits 
because  of  one  or  more  dependents,  such 
dependents  must  meet  relationship  and 
dependency  requirements  with  respect  to 
such  beneficiary  prescribed  by  or  pur¬ 
suant  to  the  Act. 

(c)  References  in  55  725.210(c).  725.- 
220(0,  725.230(d),  and  725.235,  to  the 
“same  right  to  share  in  the  interstate 
personal  property”  of  a  deceased  miner 
<or  widow),  refer  to  the  right  of  an  in¬ 
dividual  to  share  in  such  distribution  in 
his  own  right  and  not  by  right  of  repre¬ 
sentation. 

§  723.210  Determination  of  rclution- 
hliip — nife. 

An  individual  will  be  considered  to  be 
the  wife  of  a  miner  if : 

(a)  The  courts  of  the  State  in  which 
such  miner  is  domiciled  would  find  that 
such  individual  and  the  miner  were 
validly  married;  or 

(b)  The  courts  of  the  State  in  which 
such  miner  is  domiciled  would  find,  im- 
der  the  law  they  would  apply  in  deter¬ 
mining  the  devolution  of  the  miner’s 
intestate  personal  property,  that  the  in¬ 
dividual  is  the  miner’s  wife;  or 

(c)  Under  State  law,  such  individual 
has  the  same  right  she  would  have  if  she 
were  the  wdfe  to  share  in  the  miner’s 
intestate  personal  property;  or 

(d)  (1)  Such  individual  went  through 
a  marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  betw'een 
then,  and  which,  but  for  a  legal  impedi¬ 
ment  would  have  been  a  valid  marriage. 
However,  such  purported  marriage  shall 
not  be  considered  a  valid  marriage  if 
such  individual  entered  into  the  pur¬ 
ported  marriage  with  knowledge  that  it 


was  not  a  valid  marriage,  or  if  such  in¬ 
dividual  and  the  miner  were  not  living 
in  the  same  household  in  the  month  in 
which  there  is  filed  a  request  that  the 
miner’s  benefits  be  augmented  because 
such  individual  qusdifies  as  his  wdfe.  The 
provisions  of  this  paragraph  shall  not 
apply,  however,  if  the  miner’s  benefits 
are  or  have  been  augmented  imder 
5  725.507  because  another  person  quali¬ 
fies  or  has  qualified  as  his  wife  and  such 
other  person  is,  or  is  considered  to  be, 
the  wife  of  such  miner  under  paragraph 

(a),  (b).  or  (c)  of  this  section  at  the 
time  such  request  is  filed. 

(2)  The  qualification  for  augmenta¬ 
tion  purposes  of  an  individual  who  would 
not  be  considered  to  be  the  wife  of  such 
miner  but  for  this  paragraph  (d).  shall 
end  with  the  month  before  the  month 
in  which  (i)  the  Office  determines  that 
the  benefits  of  the  miner  should  be  aug¬ 
mented  on  accoimt  of  another  person,  if 
such  other  person  is  (or  is  considered 
to  be)  the  w’ife  of  such  miner  under  para¬ 
graph  (a),  (b).  or  (c)  of  this  section,  or 
(ii)  if  the  individual  w'ho  previously 
qualified  as  a  wife  for  purposes  of  5  725.- 
625(c).  entered  into  a  marriage  valid 
without  regard  to  this  paragraph,  with 
a  person  other  than  such  miner. 

§  723.21.3  Dctrrminalion  of  relation¬ 
ship — divorced  wife. 

An  individual  will  be  considered  to  be 
the  divorced  wife  of  a  miner  if  her  mar¬ 
riage  to  such  miner  has  been  terminated 
by  a  final  divorce  on  or  after  the  20th 
anniversary  of  the  marriage;  Provided, 
That  if  she  was  married  to  and  divorced 
from  him  more  than  once,  she  was  mar¬ 
ried  to  him  in  each  calendar  year  of  the 
period  beginning  20  years  immediately 
before  the  date  on  which  any  divorce 
became  final  and  ending  with  the  year 
in  which  that  divorce  became  final. 

§  72.3.220  Determination  of  relation¬ 
ship — widow. 

An  individual  will  be  considered  to  be 
the  widow  of  a  miner  if ; 

(a)  The  courts  of  the  State  in  which 
such  miner  was  domiciled  (see  §  725.- 
280)  at  the  time  of  his  death  would  find 
that  the  individual  and  the  miner  were 
validly  married ;  or 

(b)  The  courts  of  the  State  in  which 
such  a  miner  was  domiciled  (see  §  725.- 
280)  at  the  time  of  his  death  would  find, 
under  the  law  they  would  apply  in  de¬ 
termining  the  devolution  of  the  miner’s 
intestate  personal  property,  that  the  in¬ 
dividual  was  the  miner’s  widow ;  or 

(c)  Under  State  law,  such  individual 
has  the  same  right  she  would  have  as 
if  she  were  the  miner’s  widow  to  share  in 
the  miner’s  intestate  personal  property; 
or 

(d>  Such  individual  went  through  a 
marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  between 
them  and  which,  but  for  a  legal  impedi¬ 
ment  (see  §  725.275)  w’ould  have  been 
valid  marriage.  However,  such  purported 
marriage  shall  not  be  considered  a  valid 
marriage  if  such  individual  entered  into 
the  purported  marriage  with  knowledge 
that  it  was  not  a  valid  marriage,  or  if 
such  individual  and  the  miner  were  not 


living  in  the  same  household  at  the  time 
of  the  miner’s  death.  The  provisions  of 
this  paragraph  shall  not  apply  if  another 
person  is  or  has  been  entitled  to  benefits 
as  the  widow  of  the  miner  and  such 
other  person  is,  or  is  considered  to  be, 
the  widow  of  such  miner  under  para¬ 
graph  (a),  (b),  or  (c)  of  this  section  at 
the  time  such  individual  files  her  claim 
for  benefits. 

§  723.223  Delcrminalion  of  relation¬ 
ship— Burviving  divorced  wife. 

An  individual  will  be  considered  to  be 
the  surviving  divorced  wife  of  a  deceased 
miner  if  her  marriage  to  such  miner  had 
been  terminated  by  a  final  divorce  on 
or  after  the  20th  anniversary  of  the  mar¬ 
riage  :  Provided.  That,  if  she  was  married 
to  and  divorced  from  him  more  than 
once,  she  was  married  to  him  in  each 
calendar  year  of  the  period  beginning 
20  years  immediately  before  the  date  on 
which  any  divorce  became  final  and  end¬ 
ing  with  the  year  in  which  the  divorce 
became  final. 

§  723.2.30  Determination  of  relation¬ 
ship — child. 

As  used  in  this  section,  the  term  “bene¬ 
ficiary”  means  only  a  widow  entitled  to 
benefits  at  the  time  of  her  death  (see 
5  715.207) ,  or  a  miner,  except  where  there 
is  a  specific  reference  to  the  “father” 
only,  in  which  case  it  means  only  a  miner. 
An  individual  will  be  considered  to  be  the 
child  of  a  beneficiary  if : 

(a)  The  courts  of  the  State  in  which 
such  beneficiary  is  domiciled  (see 
5  725.280)  would  find,  under  the  law  they 
would  apply  in  determining  the  devolu¬ 
tion  of  the  beneficiary’s  intestate  per¬ 
sonal  property,  that  the  individual  is 
the  beneficiary’s  child;  or 

(b)  Such  Individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  Such  individual  is  the  stepchild 
of  such  beneficiary  by  reason  of  a  valid 
marriage  of  his  parent  or  adopting  par¬ 
ent  to  such  beneficiary;  or 

(d)  Such  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
under  paragraph  (a),  (b),  or  (c)  of  this 
section,  but  would,  under  State  law.  have 
the  same  right  as  a  child  to  share  in  the 
beneficiary’s  intestate  personal  property; 
or 

(e)  Such  Individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does 
not  bear  the  relationship  of  child  to 
such  beneficiary  under  paragraph  (a), 
(b),  or  (c)  of  this  section,  and  is  not 
considered  to  be  the  child  of  the  bene¬ 
ficiary  under  paragraph  (d)  of  this  sec¬ 
tion,  such  individual  shall  nevertheless 
be  considered  to  be  the  child  of  such 
beneficiary  if  the  beneficiary  and  the 
mother  or  the  father,  as  the  case  may  be, 
of  such  individual  went  through  a  mar¬ 
riage  ceremony  resulting  in  a  purported 
marriage  between  them  which  but  for 
a  legal  impediment  (see  5  725.275)  would 
have  been  a  valid  marriage. 

(f)  Such  Individual  is  the  natural 
son  or  daughter  of  a  beneficiary  but 
does  not  have  the  relationship  of  child 
to  such  beneficiary  under  paragraph  (a) . 
(b).  or  (c)  of  this  section,  and  is  not 
considered  to  be  the  child  of  the  bene- 
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flciary  under  paragraph  (d)  or  (e)  of 
this  section,  such  individual  shall  never¬ 
theless  be  considered  to  be  the  child 
of  such  beneficiary  if : 

(1)  Such  beneficiary,  prior  to  his  en¬ 
titlement  to  benefits  has  acknowledged 
in  writing  that  the  individual  is  his  son 
or  daughter,  or  has  been  decreed  by  a 
court  to  be  the  father  of  the  individual, 
or  he  has  been  ordered  by  a  court  to  con¬ 
tribute  to  the  support  of  the  individual 
(see  §  725.290(c))  because  the  individual 
is  his  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by  satis¬ 
factory  evidence  to  be  the  father  of  the 
individual  and  was  living  with  or  con¬ 
tributing  to  the  support  of  the  individual 
at  the  time  such  beneficiary  became  en¬ 
titled  to  benefits. 

§  725.235  Drtcrminalion  of  relalion- 
fthip— parent,  brother,  or  siMer. 

An  individual  will  be  considered  to  be 
the  parent,  brother,  or  sister  of  a  miner 
if  the  courts  of  the  State  in  which  such 
miner  was  domiciled  (see  §  725.280)  at 
the  time  of  his  death  would  find,  imder 
the  law  they  would  apply  in  determining 
the  devolution  of  the  miner’s  intestate 
personal  property,  that  the  individual  is 
the  miner’s  parent,  brother,  or  sister. 

Where,  xmder  such  law,  the  Individual 
does  not  bear  the  relationship  to  the 
miner  of  parent,  brother,  or  sister,  but 
would,  imder  State  law,  have  the  same 
status  (i.e.,  right  to  share  in  the  miner’s 
Intestate  personal  property)  as  a  parent, 
brother,  or  sister,  the  individual  will  be 
deemed  to  be  such. 

§  725.240  Df'leriniiiution  of  depriid- 
ency — >vife. 

An  individual  who  is  the  miner’s  wife 
(see  §  725.210)  will  be  determined  to  be 
dependent  upon  the  miner  if : 

(a)  She  is  a  member  of  the  same 
household  as  the  miner  (see  §  725.285) ; 
or 

(b)  She  is  receiving  regular  contribu¬ 
tions  from  the  miner  for  her  support  (see 
§  725.290(c) ) :  or 

(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  her  support  (see 
5  725.290(e));  or 

(d)  She  is  the  natural  mother  of  the 
son  or  daughter  of  the  miner;  or 

(e)  She  was  married  to  the  miner  (see 
S  725.210)  for  a  period  of  not  less  than  1 
year. 

§  725.245  Determination  of  depend¬ 
ency — divorced  wife. 

An  individual  who  is  the  miner’s  di¬ 
vorced  wife  (see  §  725.215)  will  be  de¬ 
termined  to  be  dependent  upon  the  miner 
if: 

(a)  She  is  receiving  at  least  one-half 
of  her  support  from  the  miner  (see 
§  725.290(g));  or 

(b)  She  is  receiving  substantial  con¬ 
tributions  from  the  miner  pursuant  to  a 
written  agreement  (see  §  725.290  (c), 

(f) ) ;  or 

(c)  There  is  in  effect  a  court  order 
for  substantial  contributions  to  her  sup¬ 
port  to  be  furnished  by  such  miner  (see 
§  725.290(c)). 


§  725.250  Determination  of  depend¬ 
ency — widow. 

An  individual  who  is  the  miner’s 
widow  (see  §  725.220)  will  be  determined 
to  have  been  dependent  on  the  miner 
if,  at  the  time  of  the  miner’s  death: 

(a)  She  was  hving  with  the  miner  (see 
§  725.285) ;  or 

(b)  She  was  dependent  upon  the 
miner  for  support  or  the  miner  has  been 
ordered  by  a  court  to  contribute  to  her 
support  (see  §  725.290) ;  or 

(c)  She  was  living  apart  from  the 
miner  because  of  his  desertion  or  other 
reasonable  cause;  or 

(d)  She  is  the  natural  mother  of  his 
son  or  daughter;  or 

(e)  She  had  legally  adopted  his  son  or 
daughter  while  she  was  married  to  him 
and  while  such  son  or  daughter  was 
under  the  age  of  18;  or 

(f)  He  had  legally  adopted  her  son  or 
daughter  while  she  was  married  to  him 
and  while  such  son  or  daughter  was  un¬ 
der  the  age  of  18;  or 

(g)  She  was  married  to  him  at  the 
time  both  of  them  legally  adopted  a  child 
under  the  age  of  18;  or 

(h)  She  was  married  to  him  for  a  pe¬ 
riod  of  not  less  than  9  months  immedi¬ 
ately  prior  to  the  day  on  which  he  died 
(but  see  paragraph  (i)  of  this  section). 

(i)  Waiver  of  9-month  requirement. 

(1)  General. — Except  as  provided  in 

paragraph  (g)  of  this  section,  the  re¬ 
quirement  in  paragraph  (h)  of  this  sec¬ 
tion  that  the  surviving  spouse  of  a  miner 
must  have  been  married  to  him  for  a 
period  of  not  less  than  9  months  immedi¬ 
ately  prior  to  the  day  on  which  he  died 
in  order  to  qualify  as  such  miner’s  widow, 
shall  be  deemed  to  be  satisfied  where 
such  miner  dies  within  the  applicable 
9-month  period,  if  his  death : 

(1)  Is  accidental  (as  defined  in  para¬ 
graph  (i)  (2)  of  this  section) ,  or 

(ii)  Occurs  in  line  of  duty  while  he  is 
a  member  of  a  uniformed  service  serving 
on  active  duty  (as  defined  in  §  404.1013 
(f)  (2)  and  (3)  of  this  chapter),  and 
such  surviving  spouse  was  married  to 
such  miner  for  a  period  of  not  less  than 
3  month  immediately  prior  to  the  day  on 
which  he  died. 

(2)  Accidental  death. — For  purposes 
of  paragraph  (i)(l)(i)  of  this  section, 
the  death  of  a  miner  is  accidental  if  such 
Individual  receives  bodily  injuries  solely 
through  violent,  external,  and  accidental 
means,  and  as  a  direct  result  of  the  bod¬ 
ily  injuries  and  independently  of  all  other 
causes,  loses  his  life  not  later  than  3 
months  after  the  day  on  which  he  re¬ 
ceives  such  bodily  injuries.  The  term 
“accident”  means  an  event  that  was  un¬ 
premeditated  and  unforeseen  from  the 
standpoint  of  the  deceased  individual.  To 
determine  whether  the  death  of  an  in¬ 
dividual  did,  in  fact,  result  from  an  acci¬ 
dent  the  Office  will  consider  all  the  cir¬ 
cumstances  surrounding  the  casualty.  An 
intentional  and  volimtary  suicide  will  not 
be  considered  to  be  death  by  accident; 
however,  suicide  by  an  individual  who  is 
so  insane  as  to  be  incapable  of  acting 
intentionally  and  voluntarily  will  be 
considered  to  be  death  by  accident.  In 


no  event  will  the  death  of  an  individual 
resulting  from  violent  and  external 
causes  be  considered  a  suicide  unless 
there  is  direct  proof  that  the  fatal  injury 
was  self-inflicted. 

(3)  Applicability. — The  provisions  of 
this  section  shall  not  apply  if  the  Office 
determines  that  at  the  time  of  the  mar¬ 
riage  involved,  the  miner  would  not 
reasonably  have  been  expected  to  live  for 
9  months. 

§  725.255  Detormination  of  tioprnd- 
cncy — surviving  divorced  wife. 

An  individual  who  is  the  miner’s  sur¬ 
viving  divorced  wife  (see  §  725.225)  will 
be  determined  to  have  been  dependent 
on  the  miner  if,  for  the  month  preced¬ 
ing  the  month  in  which  the  miner  died: 

(a)  She  was  receiving  at  least  one- 
half  of  her  support  from  the  miner  (see 
§  725.290(g));  or 

(b)  She  was  receiving  substantial  con¬ 
tributions  from  the  miner  pursuant  to  a 
written  agreement  (see  §725.290  (c), 
(f) ) ;  or 

(c)  There  was  in  effect  a  court  order 
for  substantial  contributions  to  her  sup¬ 
port  to  be  furnished  by  such  miner  (see 
§  725.290  (c),  (f)). 

§  725.260  Determination  of  depend¬ 
ency — child. 

(a)  For  purposes  of  augmenting  the 
benefits  of  a  miner  or  widow  (see 
§  725.625(c)),  the  term  “beneficiary”  as 
used  in  this  section  means  only  a  miner 
or  widow  entitled  to  benefits  (see 
§§  725.205,  715.207);  or,  for  purposes  of 
an  individual’s  entitlement  to  benefits  as 
a  surviving  child  (see  §  715.211) ,  the  term 
“beneficiary”  as  used  in  this  section 
means  only  a  deceased  miner  or  a  de¬ 
ceased  widow  who  was  entitled  to  bene¬ 
fits  for  the  month  prior  to  the  month 
of  her  death.  An  individual  who  Is  the 
beneficiary’s  child  (see  §  725.230)  will, 
as  applicable,  be  determined  to  be,  or  to 
have  been  dependent  on  the  beneficiary, 
if  the  child: 

(b)  Is  unmarried;  and 

(c) (1)  Is  under  18  years  of  age;  or 

(2)  Is  18  years  of  age  or  older  and  is 
under  a  disability  as  defined  in  section 
223(d)  of  the  Social  Security  Act,  42 
U.S.C.  423(d).  For  purposes  of  entitle¬ 
ment  to  benefits  as  a  surviving  child  (see 
§715.211),  such  disability  must  have 
begun  before  the  child  attained  age  18, 
or,  in  the  case  of  a  student,  before  he 
ceased  to  be  a  student  (see  paragraph 
(c)  of  this  section). 

(3)  Is  18  years  of  age  or  older  and  is 
a  student. 

(d) (1)  The  term  “student”  means  a 
“full-time  student”  as  defined  in  section 
202(d)  (7)  of  the  Social  Security  Act,  42 
U.S.C.  402(d)(7),  (see  §  404.320(c)  of 
this  chapter)  or  an  individual  under  23 
years  of  age  who  has  not  completed  4 
years  of  education  beyond  the  high 
school  level  and  who  is  regularly  pursu¬ 
ing  a  full-time  course  of  study  or  train¬ 
ing  at  an  institution  which  is: 

(1)  A  school,  college,  or  univei’slty  op¬ 
erated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local  gov¬ 
ernment  or  political  subdivision  thereof ; 
or 
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(ii)  A  school,  college,  or  university 
which  has  been  accredited  by  a  State  or 
by  a  State-recognized  or  nationally-rec¬ 
ognized  accrediting  agency  or  body;  or 
(iii>  A  school,  college,  or  university  not 
so  accredited  but  whose  credits  are  ac¬ 
cepted.  on  transfer,  by  at  least  three  in¬ 
stitutions  which  are  so  accredited,  for 
credit  on  the  same  basis  as  if  transferred 
from  an  institution  so  accredited;  or 
(iv)  A  technical,  trade,  vocational, 
business,  or  professional  school  accred¬ 
ited  or  licensed  by  the  Federal  or  a  State 
government  or  any  political  subdivision 
thereof,  providing  courses  of  not  less 
than  3  months’  duration  that  prepare  the 
student  for  a  livelihood  in  a  tr^e,  in¬ 
dustry,  vocation,  or  profession. 

(2)  A  student  will  be  considered  to  be 
“pursuing  a  full-time  course  of  study  or 

training  at  an  institution”  if  he  is  en¬ 
rolled  in  a  noncorrespondence  course  and 
carrying  a  subject  load  which  is  consid¬ 
ered  full-time  for  day  students  under  the 
institution’s  standards  and  practices. 
However,  a  student  will  not  be  consid¬ 
ered  to  be  “pursuing  a  full-time  course 
of  study  or  training”  if  he  is  enrolled  in 
a  course  of  study  or  training  of  less  than 
13  school  weeks’  duration.  A  student  be¬ 
ginning  or  ending  a  full-time  course  of 
stud>'  or  training  in  part  of  any  month 
will  be  considered  to  be  pursuing  such 
course  for  the  entire  month. 

(3)  A  child  is  deemed  not  to  have 
ceased  to  be  a  student; 

<i)  During  any  interim  between  school 
years,  if  the  interim  does  not  exceed  4 
months  and  he  shows  to  the  satisfaction 
of  the  Office  that  he  has  a  bona  fide 
intention  of  continuing  to  pursue  a  full¬ 
time  course  of  study  or  training  during 
the  semester  or  other  enrollment  period 
immediately  after  the  interim:  or 
<  ii)  During  periods  of  reasonable  dura¬ 
tion  during  which,  in  the  judgment  of 
the  Office,  he  is  prevented  by  factors  be¬ 
yond  his  control  from  pursuing  his  edu¬ 
cation. 

(4)  A  student  whose  23d  birthday  oc¬ 
curs  during  a  semester  or  other  enroll¬ 
ment  period  in  which  he  is  pursuing  a 
full-time  course  of  study  or  training  shall 
continue  to  be  considered  a  student  for 
as  long  as  he  otherwise  qualifies  under 
this  section  until  the  end  of  such  period. 

§  72.>.263  Determination  of  depend* 
eney — parent,  brother,  or  !«ister. 

An  individual  who  is  the  miner’s 
parent,  brother,  or  sister  will  be  deter¬ 
mined  to  have  been  dependent  on  the 
miner  if,  during  the  1-year  period  im¬ 
mediately  prior  to  such  miner’s  death; 

(a)  Such  individual  and  the  miner 
were  living  in  the  same  hou.sehold  (see 
§  725.285) ;  and 

(b)  Such  individual  was  totally  de¬ 
pendent  on  the  miner  for  support  (see 
§  725.290(h)). 

§  723;270  Time  of  determinationK. 

(a)  Relationship  and  dependency  of 
wife  or  child. — With  respect  to  the  wife 
or  child  of  a  miner  entitled  to  benefits, 
and  with  respect  to  the  child  of  a  widow 
entitled  to  benefits,  the  determination  as 


to  whether  an  individual  purporting  to 
be  a  wife  or  child  Is  related  to  or  de¬ 
pendent  upon  such  miner  or  widow  shall 
be  based  on  the  facts  and  circumstances 
with  respect  to  the  period  of  time  as  to 
which  such  issue  of  relationship  or  de¬ 
pendency  is  material. 

(b)  Relationship  and  dependency  of 
widow. — The  determination  as  to  wheth¬ 
er  an  individual  purporting  to  be  the 
widow  of  a  miner  was  related  to  or  de¬ 
pendent  upon  such  miner  is  made  after 
such  individual  effectively  files  a  claim 
for  benefits  as  a  widow.  Such  determina¬ 
tion  is  based  on  the  facts  and  circum¬ 
stances  w’ith  respect  to  the  time  of  the 
miner’s  death.  A  prior  determination 
that  such  individual  was.  or  w'as  not,  the 
wife  of  such  miner,  pursuant  to  5§  725.210 
and  725.240,  for  purposes  of  augmenting 
the  miner’s  benefits  for  a  certain  period, 
is  not  determinative  of  the  issue  of 
whether  Uie  individual  is  the  widow  of 
such  miner  or  of  whether  she  was  de¬ 
pendent  on  such  miner. 

(c)  Relationship  and  dependency  of 
surviving  divorced  wife. — The  determi¬ 
nation  as  to  whether  an  individual  pur¬ 
porting  to  be  a  surviving  divorced  wife 
of  a  miner  was  related  to  or  dependent 
upon  such  miner  is  made  when  such  in¬ 
dividual  effectively  files  a  claim  for  bene¬ 
fits  as  a  surviving  divorced  wife.  Such 
determination  is  made  with  respect  to 
the  time  of  the  miner’s  death.  A  prior 
determinaticm  that  such  individual  was. 
or  was  not.  the  divorced  wife  of  such 
miner,  pursuant  to  §$  725.215  and  725.- 
245.  for  purposes  of  augmenting  the 
miner’s  benefits  for  a  certain  period,  is 
not  determinative  of  the  issue  of  whether 
the  individual  is  the  surviving  divorced 
wife  of  such  miner  or  of  whether  she 
was  dependent  on  such  miner. 

§  72.3.273  Lrgal  impediment. 

For  purposes  of  this  Subpart  C,  “legal 
impediment”  means  an  impediment  re¬ 
sulting  from  the  lack  of  dissolution  of  a 
previous  marriage  or  otherwise  arising 
out  of  such  previous  marriage  or  its  dis¬ 
solution.  or  resulting  from  a  defect  in 
the  procedure  followed  in  connectimi 
with  the  purported  marriage  ceremony — 
for  example,  the  solemnization  of  a  mar¬ 
riage  only  through  a  religious  ceremony 
in  a  coimtry  which  requires  a  civil  cere¬ 
mony  for  a  valid  marriage. 

§  723.280  Domicile. 

(a)  For  purposes  of  this  Subpart  C,  the 
term  “domicile”  means  the  place  of  an 
individual’s  true,  fixed,  and  permanent 
home  to  whl^h.  whenever  he  is  absent, 
he  has  the  intention  of  returning. 

(b)  The  domicile  of  a  deceased  miner 
or  widow  is  determined  as  of  the  time 
of  his  death  or  her  death. 

(c)  The  domicile  or  a  change  In  domi¬ 
cile  of  a  beneficiary  or  other  individual 
is  deteitnined  with  respect  to  the  period 
or  periods  of  time  as  to  which  the  issue 
of  domicile  is  material. 

(d)  If  an  individual  was  not  domiciled 
in  any  State  at  the  p>ertinent  time,  the 
law  of  the  District  of  Columbia  is  applied 
as  if  such  individual  were  then  domiciled 
there. 


§  72.3.285  Member  of  tbe  8amc  bouNe- 
boid — **liviiig  wilb,”  “living  in  tbe 
8ame  bouMebold,“  and  “living  in  tbe 
miner's  bousebold". 

(a)  Defined. — (1)  The  term  “member 
of  the  same  household”  as  used  in  sec¬ 
tion  402(a)  (2)  of  the  Act  (with  respect 
to  a  wife) ;  the  term  “living  with”  as  used 
in  section  402(e)  of  the  Act  (with  re¬ 
spect  to  a  widow) ;  and  the  term  “living 
in  the  same  household”  as  used  in 
§§  725.210(d)  and  725.250(d)  of  this  sub¬ 
part.  means  that  a  husband  and  wife  were 
customarily  living  together  as  husband 
and  wife  in  the  same  place  of  abode. 

(2)  The  term  “living  in  the  miner’s 
household”  as  used  in  section  412(a)  (5) 
of  the  Act  (with  respect  to  a  parent, 
brother,  or  sister)  means  that  the  miner 
and  such  parent,  brother,  or  sister  were 
sharing  the  same  residence. 

(b)  Temporary  absence. — ^The  tem¬ 
porary  absence  from  the  same  residence 
of  either  the  miner,  or  his  wife,  parent, 
brother,  or  sister  (as  the  case  may  be), 
does  not  preclude  a  finding  that  one  was 
“living  with”  the  other,  or  that  they 
were  “members  of  the  same  household,” 
etc.  the  absence  of  one  such  individual 
from  the  residence  in  which  both  had 
customarily  lived  shall,  in  the  absence 
of  evidence  to  the  contrary,  be  consid¬ 
ered  temporary: 

( 1 )  If  such  absence  was  due  to  service 
in  the  Armed  Forces  of  the  United 
States:  or 

(2)  If  the  period  of  absence  from  his 
or  her  residence  did  not  exceed  6  months, 
and  neither  individual  was  outside  the 
United  States,  and  the  absence  was  due 
to  business  or  employment  reasons,  or 
because  of  confinement  in  a  penal  in¬ 
stitution  or  in  a  hospital,  nursing  home, 
or  other  curative  institution;  or 

(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonably  expected  to 
resume  physically  living  together  at 
some  time  in  the  reasonably  near  fu¬ 
ture. 

(c)  Death  during  absence. — Where 
the  death  of  one  of  the  parties  occurred 
while  away  from  the  residence  for  treat¬ 
ment  or  care  of  an  illness  or  an  injury 
(e.g.,  in  a  hospital),  the  fact  that  the 
death  was  foreseen  as  possible  or  prob¬ 
able  does  not,  in  and  of  itself,  preclude 
a  finding  that  the  parties  were  “living 
with”  one  another  or  were  “member fsl 
of  the  same  household,”  etc.,  at  the  time 
of  death. 

(d)  Absences  other  than  temporary. — 
In  situations  other  than  those  described 
in  paragraphs  (b)  and  (c)  of  this  sec¬ 
tion.  the  absence  shall  not  be  consid¬ 
ered  temporary,  and  the  parties  may  not 
be  found  to  be  “living  with”  one  another 
or  to  be  “memberlsl  of  the  same  house¬ 
hold,  etc.”  A  finding  of  temporary  ab¬ 
sence  would  not  be  justified  where  one  of 
the  parties  was  committed  to  a  penal  in¬ 
stitution  for  life  or  for  a  period  exceed¬ 
ing  the  reasonable  life  expectancy  of 
either,  or  was  under  a  sentence  of  death; 
or  where  the  parties  had  ceased  to  live  in 
the  same  place  of  abode  because  of  mar¬ 
ital  or  family  difficulties  and  had  not  re¬ 
sumed  living  together  before  death. 
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(e)  Relevant  period  of  time. — (1)  The 
determination  as  to  whether  a  widow 
had  been  “living  with”  her  husband  shall 
be  based  upon  the  facts  and  circum¬ 
stances  as  of  the  time  of  death  of  the 
miner. 

i2)  The  determination  as  to  whether 
a  wife  is  a  “member  of  the  same  house¬ 
hold”  as  her  husband  shall  be  based  upon 
the  facts  and  circumstances  with  respect 
to  the  period  or  periods  of  time  as  to 
which  the  issue  of  membership  in  the 
same  household  is  material. 

(3)  The  determination  as  to  whether 
a  parent,  brother,  or  sister  was  “living 
in  the  miner’s  household”  shall  take  ac¬ 
count  only  of  the  1-year  period  immedi¬ 
ately  prior  to  the  miner’s  death. 

§  725.290  Contribution!!  and  support. 

(a)  “Support"  defined. — The  term 
“support”  includes  food,  shelter,  clothing, 
ordinary  medical  expenses,  and  other 
ordinary  and  customary  items  for  the 
maintenance  of  the  person  supported. 

(c)  “Contributions"  defined. — The 
term  “contributions”  refers  to  contribu¬ 
tions  actually  provided  by  the  contribu¬ 
tor  from  his  own  property,  or  the  use 
thereof,  or  by  the  use  of  his  own  credit. 

(c)  “Regular  contributions"  and 
“substantial  contributions"  defined. — 
The  terms  “regular  contributions”  and 
“substantial  contributions”  mean  con¬ 
tributions  that  are  customary  and  suffi¬ 
cient  to  constitute  a  material  factor  in 
the  cost  of  the  individual’s  support. 

(d)  Contributions  and  community 
property. — When  a  wife  receives  and 
uses  for  her  support,  income  from  her 
services  or  property  and  such  income, 
under  applicable  State  law,  is  the  com¬ 
munity  property  of  herself  and  the 
miner,  no  part  of  such  income  is  a  “con¬ 
tribution”  by  the  miner  to  his  wife’s 
support  regardless  of  any  legal  interest 
the  miner  may  have  therein.  However, 
when  a  wife  receives  and  uses  for  her 
support,  income  from  the  services  and 
the  property  of  the  miner  and,  under 
applicable  State  law,  such  income  is 
community  property,  all  of  such  income 
is  considered  to  be  a  contribution  by 
the  miner  to  his  wife’s  support. 

(e)  “Court  order  for  support" 
defined. — References  to  support  orders  in 
55  725.230(f)(1),  725.240(c),  and  725.- 
250(b)  mean  any  court  order,  judg¬ 
ment,  or  decree  of  a  court  of  competent 
jurisdiction  which  requires  regular  con¬ 
tributions  that  are  a  material  factor  in 
the  cost  of  the  individual’s  support  and 
which  is  in  effect  at  the  applicable  time. 
If  such  contributions  are  required  by  a 
court  order,  this  condition  is  met  whether 
or  not  the  contributions  were  actually 
made. 

(f)  “Written  agreement”  defined. — 
The  term  “written  agreement”  in  the 
phrase  “substantial  contributions  •  •  * 
pursuant  to  a  written  agreement”  (see 
55  725.245(b).  725.255(b))  means  an 
agreement  signed  by  the  miner  provid¬ 
ing  for  substantial  contributions  by  him 
for  the  individual’s  support.  It  must  ^ 
in  effect  at  the  applicable  time  but  it 
need  not  be  legally  enforceable. 

(g)  “One-half  support"  defined. — ^The 
term  “one-half  support”  means  that  the 


miner  made  regular  contributions,  in 
cash  or  in  kind,  to  the  support  of  a  di¬ 
vorced  wife  (see  5  725.245(a)),  or  of  a 
surviving  divorced  wife  (see  5  725.255 
(a)),  at  the  specified  time  or  for  the 
specified  period,  and  that  the  amoimt 
of  such  contributions  equalled  or  ex¬ 
ceeded  one -half  the  total  cost  of  such 
individual’s  support  at  such  time  or  dur¬ 
ing  such  period. 

(h)  “Totally  dependent  for  support" 
defined. — The  term  “totally  dependent 
on  the  minor  for  support”  as  used  in 
5  725.265(b),  means  that  such  miner 
made  regular  contributions  to  the  sup¬ 
port  of  his  parent,  brother,  or  sister,  as 
the  case  may  be,  and  that  the  amoimt  of 
such  contributions  at  least  equaled  the 
total  cost  of  such  individual’s  support. 

Subpart  D — Responsible  Coal  Mine 
Operators 

General  Provisions 
§  723.301  Scope  and  policy. 

(a)  In  enacting  the  Coal  Mine  Health 
and  Safety  Act  of  1969,  as  amended  by 
the  Black  Lung  Benefits  Act  of  1972 
(“the  Act”  as  used  in  this  part  means 
such  Act  as  amended).  Congress  sought 
to  transfer  the  responsibility  for  the 
payment  of  black  lung  benefits,  to  the 
greatest  extent  possible,  from  the  Fed¬ 
eral  Government  to  the  coal  mine  oper¬ 
ators  as  of  January  1,  1974.  It  is  the  pol¬ 
icy  of  the  Department  of  Labor  to  imple¬ 
ment  and  execute  in  this  part  this  con¬ 
gressional  intent  as  fully  and  fairly  as 
is  practicable. 

(b)  The  provisions  of  this  Subpart  D 
apply  to  coal  mine  operators  in  States 
whose  workmen’s  compensation  laws 
have  not  been  listed  by  the  Secretary  in 
Part  722  of  this  chapter,  pursuant  to 
section  421  of  Title  IV  of  the  Act  and 
such  Part  722,  as  providing  adequate  cov¬ 
erage  for  pneumoconiosis.  Reference 
should  also  be  made  to  Part  726  of  this 
chapter,  which  sets  forth  insurance  re¬ 
quirements  for  securing  the  payment  of 
black  lung  benefits  under  the  Act  which 
are  applicable  to  every  coal  mine  oper¬ 
ator  in  any  State  not  listed  in  Part  722 
of  this  chapter. 

(c)  The  rules  in  this  Subpart  D  pre¬ 
scribe  the  manner  in  which  the  identity 
of  a  responsible  operator  will  be  deter¬ 
mined,  the  extent  of  any  responsible  op¬ 
erator’s  liability  for  the  payment  of 
pneumoconiosis  benefits  in  any  particu¬ 
lar  case,  and  the  nature  and  extent  of 
such  coal  operators’  duties  and  respon¬ 
sibilities  as  prescribed  in  Part  C  of  'Title 
rv  of  the  Act.  Included  in  the  latter  are 
those  duties  and  responsibilities  incor¬ 
porated  by  reference  in  section  422  of 
Part  C  of  the  Act  to  certain  specific  pro¬ 
visions  of  the  Longshoremen’s  and  Har¬ 
bor  Workers’  Compensation  Act  as 
amended  (44  Stat.  1424,  33  U.S.C.  901 
as  amended  by  Public  Law  92-576,  ef¬ 
fective  November  26, 1972) . 

§  725.302  Operator  defined. 

Section  3(d)  of  the  Act  defines  “oper¬ 
ator”  for  purposes  of  the  Act  to  mean 
“any  owner,  lessee,  or  other  person  who 
operates,  controls,  or  supervises  a  coal 
mine.”  In  keeping  with  the  Congressional 


mandate  that  operators  assume  liability 
for  pneumoconiosis  benefits  to  the  full¬ 
est  extent  possible  the  above  cited  defini¬ 
tion  of  operator  shall  be  liberally 
construed  by  the  Department  and  its  ad¬ 
judication  officers.  In  each  case  an  ef¬ 
fort  shall  be  made  to  attribute  liability 
to  that  individual  or  business  entity  most 
directly  responsible  for  the  operation  and 
control  of  any  particular  coal  mine. 
However,  in  appropriate  cases  where, 
for  instance,  the  individual  or  business 
entity  most  directly  connected  with  the 
mine  site,  has  not  obtained  insurance  or 
been  authorized  to  self-insure  and  is  in¬ 
solvent  or  does  not  have  sufficient  assets 
to  guarantee  the  payment  of  future  bene¬ 
fits  and  such  individual  or  business  en¬ 
tity  is  a  subsidiary  corporation  or  a  part 
of  a  joint  venture  or  partnership,  or  is 
substantially  controlled  or  owned  by  an¬ 
other  business  entity,  such  other  cor¬ 
poration,  partnership,  joint  venture  or 
other  business  entity,  regardless  of  the 
primary  or  diverse  nature  of  its  business 
activity,  may  be  considered  an  “opera¬ 
tor”  for  purposes  of  sections  415,  422  and 
423  of  Title  IV  of  the  Act.  In  addition, 
any  other  business  entity,  including  gen¬ 
eral  and  independent  contractors,  whose 
employees  may  be  considered  miners  as 
defined  in  section  402(d)  of  Title  IV  of 
the  Act  by  virtue  of  the  fact  that  such 
employees  are  employed  in  a  coal  mine 
as  defined  in  section  3(h)  of  the  Act, 
may  be  considered  operators  for  pur¬ 
poses  of  sections  415,  422  and  423  of 
Title  IV  of  the  Act  with  respect  to  such 
employees.  Standard  workmen’s  com¬ 
pensation  tests  may  be  applied  to  deter¬ 
mine  the  real  Identity  of  the  employer  of 
any  particular  employee. 

§  725.303  Responsible  operator  de¬ 
fined. 

A  “responsible  operator”,  within  the 
meaning  of  this  subchapter,  is  a  coal 
mine  operator  (see  §  725.302)  who,  (a) 
under  the  provisions  of  section  422  or 
section  415  of  Title  TV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act,  as 
amended,  and  of  this  subchapter  is  liable 
for  the  payment  of  benefits  for  any 
month  or  months  after  December  1973, 
to  any  individual  entitled  thereto  under 
the  Act  on  account  of  death  or  disability 
of  a  coal  miner,  due  to  pneumoconiosis 
arising  at  least  in  part  out  of  his  employ¬ 
ment  in  a  mine  during  a  period  when  it 
was  operated  by  such  operator,  or  (b)  is 
liable  for  payment  of  such  benefits  as 
provided  in  5  725.203. 

§  725.304  Prior  operator,  fsuceessor  op- 
eralor. 

(a)  In  accordance  with  section  422 (i) 
of  the  Act,  any  coal  mine  operator  who, 
on  or  after  December  30,  1969,  acquired 
his  mine  or  substantially  all  the  assets 
of  his  mine  from  a  prior  operator  who 
was  an  operator  of  that  mine  on  or  after 
December  30,  1969,  shall  be  liable  for 
and  shall,  in  accordance  with  section 
423  of  the  Act  and  Part  726  of  this  sub¬ 
chapter,  secure  the  payment  of  all  bene¬ 
fits  which  would  have  been  payable  by 
the  prior  operator  with  respect  to  miners 
previously  employed  in  that  mine  if  the 
acquisition  had  not  occurred  and  the 
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prior  operator  had  continued  to  operate 
the  mine. 

(b)  Paragraph  fa)  of  this  section  not¬ 
withstanding,  any  prior  operator  may, 
under  appropriate  circumstances  and  in 
accordance  with  the  requirements  of  due 
process  of  law  and  considerations  of  fair¬ 
ness  and  equity,  be  held  liable  for  the 
payment  of  all  benefits  awarded  pursuant 
to  the  Act. 

Determining  Responsible  Operator 

§  723.311  Criteria  for  identifying  a  re- 
sponsible  operator. 

Tlie  following  criteria  shall  apply  in 
determining  the  identity  of  the  respon¬ 
sible  operator : 

(a)  Periods  of  employment. — From 
the  evidence  presented  of  the  miner’s 
emplojTnent  historj’,  the  identity  of  the 
cosil  mine  operator  or  operators  with 
whom  the  miner  had  the  most  recent 
periods  of  cumulative  employment  of 
not  less  than  1  year  and  the  beginning 
and  ending  dates  of  such  periods  shall 
be  ascertained.  However,  no  period  of 
employment  occurring  more  than  15 
years  prior  to  the  miner’s  last  date  of 
coal  mine  employment  shall  be  accumu¬ 
lated  for  the  purposes  of  establishing  the 
one  year  period  described  in  this  para¬ 
graph.  No  periods  of  layoff  or  other  in¬ 
terruptions  (not  including  sick  leave  or 
vacation  periods)  in  the  successive  em- 
plo>Tnent  of  the  miner  with  the  same 
operator  in  excess  of  30  consecutive  days 
shall  be  counted  as  part  of  the  1-year 
period  described  in  this  paragraph. 

(b)  Financial  responsibility  of  opera¬ 
tors. — The  financial  responsibility  of  the 
operators  identified  pursuant  to  para¬ 
graph  (a)  shall  be  determined,  if  an 
question,  as  provided  in  §  725.321. 

(c)  Determination  of  responsible  oper¬ 
ator. — From  the  foregoing  information 
the  responsible  operator  shall  be  deter¬ 
mined  as  follow's; 

( 1 )  The  operator  with  whom  the  miner 
had  the  most  recent  periods  of  cumula¬ 
tive  employment  of  not  less  than  1  year 
(see  paragraph  (a)  of  this  section)  shall, 
if  financially  responsible,  be  deemed  to 
be  the  responsible  operator. 

(2)  If  the  operator  described  in  para¬ 
graph  (c)(1)  of  this  section  is  a  prior 
operator  as  described  in  §  725.304  of  this 
subpart  who,  on  or  after  December  30, 
1969,  transferred  his  mine  or  substan¬ 
tially  all  the  assets  thereof  to  a  successor 
operator  or  if  such  mine  was  subse¬ 
quently  transferred  to  a  successor  to 
such  seccessor  operator  as  described  in 
5  725.304,  such  successor  operator  who 
has  most  recently  acquired  the  mine  in 
question  or  substantiallv  all  of  the  assets 
thereof  shall  if  financially  responsible  be 
deemed  the  responsible  operator.  If  such 
successor  operator  is  not  financially  re¬ 
sponsible  any  prior  operator  or  any  op- 
perator  in  the  chain  of  succession,  begin¬ 
ning  with  the  most  recent  operator,  who 
acquired  the  mine  in  question  or  sub¬ 
stantially  all  of  the  assets  thereof  on  or 
after  December  30,  1969,  and  who  is  fi¬ 
nancially  responsible  may  be  determined 
to  be  the  responsible  operator.  Any  suc¬ 
cessor  operator  may  be  determined  to  be 
the  responsible  operator  whether  or  not 


the  miner  on  whose  total  disability  or 
death  the  claim  is  predicated  was  em¬ 
ployed  by  such  successor  operator  for  any 
period  of  time.  However,  no  operator 
shall  be  deemed  the  responsible  operator 
on  account  of  his  succession  if  the  chain 
of  succssion  was  commenced  by  a  trans¬ 
fer  of  the  mine  in  question  or  substan¬ 
tially  all  of  the  assets  thereof  prior  to 
December  30,  1969. 

(3)  If  no  operator  or  successor  or  op¬ 
erator  described  in  paragraph  (c)  (1)  or 
(2)  of  this  section  is  financially  respon¬ 
sible,  then  the  responsible  operator  shall 
be  deemed  to  be  the  financially  respon¬ 
sible  operator  with  whom  the  miner  had 
the  latest  period  of  cumulative  employ¬ 
ment  of  not  less  than  1  year.  Each  de¬ 
termination  made  pursuant  to  this 
subparagraph  shall  be  subject  to  the  pro¬ 
visions  of  subparagraph  (2)  of  this  para¬ 
graph. 

(4)  No  determination  of  responsibil¬ 
ity  made  pursuant  to  paragraph  (c)  (1), 
(2),  or  (3)  of  this  section  shall  be  con¬ 
strued  to  limit  the  authority  of  the  Sec¬ 
retary  to  determine  that  any  individual 
or  business  entity  is  a  coal  mine  operator 
within  the  meaning  of  section  3  of  the 
Act  and  §  715.101(a)  (6)  of  this  chap¬ 
ter. 

(5)  In  the  event  that  a  coal  mine  op¬ 
erator  is  determined  to  be  a  “responsible 
operator’’  pursuant  to  the  provisions  of 
paragraph  (c)  (1>.  (2),  or  (3)  of  this 
section,  there  shall  be  a  presumption 
that  the  miner’s  work-related  pneumo¬ 
coniosis  arose  in  whole  or  in  part  suffi¬ 
ciently  to  occasion  liability,  out  of  his 
employment  with  such  operator  during 
the  period  or  periods  w'hen  he  was  em¬ 
ployed  in  a  mine  or  mines  operated  by 
such  operator.  The  responsible  operator 
as  so  determined  shall  accordingly  be 
liable  for  payment  and  securing  of  bene¬ 
fits  aw'arded  to  the  claimant  on  account 
of  the  disability  or  death  of  the  miner 
who  w’as  so  employed. 

§  723. .31 2  PMMTfIlire  f€>r  lielerminution 
of  operator's)  liability. 

(a)  At  any  time  after  a  mine  operator 
notified  pursuant  to  §  725.151  has  re¬ 
sponded  to  the  allegations  of  his  liabil¬ 
ity  pursuant  to  §  725.152,  the  deputy 
commissioner  with  whom  the  case  has 
been  filed  may  proceed  with  the  deter¬ 
mination  of  the  claimant’s  entitlement 
to  benefits  and  the  operator’s  liability 
for  payment.  The  deputy  commissioner 
may  schedule  a  conference,  to  be  held  at 
a  time  and  place  convenient  to  all  par¬ 
ties,  or  he  may  refer  the  case  to  the 
Chief  Administrative  Law  Judge  for  a 
formal  hearing  before  an  administrative 
law  judge  when  ft  appears  that  resolu¬ 
tion  of  all  issues  necessary  to  a  determi¬ 
nation  of  entitlement  to  benefits  or  lia¬ 
bility  of  an  operator  cannot  be  accom¬ 
plished  without  such  a  hearing.  The  par¬ 
ticulars  describing  the  organization  and 
conduct  of  both  the  conference  and  the 
formal  hearing  are  described  fully  in 
Subpart  E  of  this  part. 

(b)  In  the  event  that  the  operator 
does  not  contest  his  liability  he  shall  be 
deemed  the  responsible  operator  and  the 
deputy  commissioner  if  he  determines 


the  claimant  is  entitled  to  benefits,  shall 
without  further  proceedings  order  the 
payment  by  the  operator  of  such  bene¬ 
fits  to  commence  as  of  a  specified  date, 
and  shall  so  notify  the  operator. 

(c)  If  a  notified  operator  does  not  re¬ 
spond  within  the  20-day  period  described 
in  §  725.151  the  deputy  commissioner 
shall  proceed  to  the  determination  of 
the  claim.  In  such  a  case  a  conference 
may  be  scheduled  pursuant  to  Subpart 
E  of  this  part.  The  alleged  responsible 
operator  will  be  given  at  least  10  days’ 
notice  by  certified  mail  of  the  confer¬ 
ence,  and  advised  by  such  notice  that  if 
he  or  his  representative  does  not  appear 
at  the  conference  and  at  that  time  con¬ 
test  his  liability,  an  order  may  be  issued 
requiring  such  operator  to  pay  any  bene¬ 
fits  to  which  the  claimant  may  be  found 
to  be  entitled  upon  determination  of  the 
claim.  If  no  appearance  is  made  at  the 
conference  by  such  operator,  the  deputy 
commissioner  may  order  payment  as  pro¬ 
vided  in  paragraph  (b)  of  this  section. 

(d)  If  at  any  time  after  the  running  of 
the  20-day  period  described  in  §  725.151 
but  prior  to  the  issuance  of  a  decision 
and  order,  an  allegedly  responsible  oper¬ 
ator  seeks  to  be  heard,  that  operator  may 
be  required  to  complete  and  transmit  a 
notice  of  controversion  to  the  appropri¬ 
ate  adjudication  officer. 

(e)  No  operator  may  be  bound  by  any 
determination  as  to  his  liability  to  pay 
benefits  to  any  claimant  unless  he  has 
been  properly  notified  of  the  proceed¬ 
ings  therefor  and  offered  an  opportunity 
to  participate.  An  operator  may  be  per¬ 
mitted  to  participate  in  the  proceedings 
at  any  time  prior  to  final  adjudication 
of  his  alleged  liability  to  pay  benefits, 
but  a  final  determination  of  a  claimant’s 
entitlement  to  benefits  will  not  be  re¬ 
opened  at  the  instance  of  any  operator 
who  did  not  avail  himself  of  any  op¬ 
portunity  to  controvert  such  entitlement 
provided  by  a  timely  notice  of  a  prior 
determination  proceeding. 

§  723.313  Determination  of  operator'), 
liability  in  formal  hearing. 

(a)  If,  as  provided  in  §  725.312,  a  for¬ 
mal  hearing  is  ordered  to  be  conducted 
pursuant  to  Subpart  E  of  this  part,  the 
operator  will  be  given  10  days’  notice  by 
certified  mail  of  the  time  and  place  of 
the  hearing  and  he  or  his  authorized 
representative  may  appear  at  and  fully 
participate  in  the  formal  hearing,  and 
the  liability  of  the  operator  to  pay  bene¬ 
fits  shall  be  adjudicated  therein.  If  an 
allegedly  responsible  operator  does  not 
appear  at  the  formal  hearing  and  has 
not  filed  an  answer  to  the  allegations  of 
Jiis  liability,  then  it  shall  be  presumed 
that  such  operator  does  not  contest  his  li¬ 
ability  and  the  administrative  law  judge 
shall  proceed  to  the  conduct  of  the  for¬ 
mal  hearing  and  shall  issue  findings  of 
fact,  conclusions  of  law,  and  an  order  for 
benefits  pursuant  to  Subpart  E  of  this 
part.  At  such  time  when  the  decision  and 
order  of  the  administrative  law  judge 
becomes  final  the  notified  operator  shall 
be  bound  by  this  determination  and  may 
not  thereafter  contest  his  liability  for 
the  payment  of  benefits  to  the  claimant. 
Nothing  In  this  part  shall  be  construed 
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to  require  any  operator  to  pay  any  bene¬ 
fits  for  any  month  prior  to  January  1, 
1974. 

(b)  In  the  event  that  a  notified  coal 
mine  operator  or  his  representative  does 
not  appear  at  the  formal  hearing  and 
has  not  responded  to  the  claim  filed 
against  him,  the  hearing  shall  neverthe¬ 
less  be  conducted  and  stenographically 
reported  pursuant  to  Subpart  E  of  this 
Part  725.  In  respect  to  the  issue  of  such 
notified  coal  mine  operator’s  liability, 
the  administrative  law  judge  shall  admit 
into  the  record  the  medical  evidence 
contained  in  the  physician’s  reports,  evi¬ 
dence  of  the  employment  history  of  the 
miner,  and  any  other  information  deemed 
pertinent  to  the  question  of  the  notified 
mine  operator’s  liability.  Upon  this  rec¬ 
ord,  the  administrative  law  judge  shall 
base  his  findings  of  fact,  conclusions  of 
law,  and  decision  and  order,  and  shall 
determine  and  in  his  written  opinion 
state  whether  or  not  and  the  extent,  if 
any,  to  which  such  notified  coal  mine 
operator  is  the  operator  responsible  for 
the  payment  of  benefits  to  the  claimant 
for  any  months  after  December  31,  1973. 

§  725.314  Deferred  idcniifiealion  of  re¬ 
sponsible  operator;  liability  deter¬ 
mination. 

If  at  the  time  a  claim  under  the  Act 
is  ready  for  determination  there  appears 
to  be  no  known  or  identifiable  respon¬ 
sible  operator,  the  claimant’s  entitlement 
to  benefits  shall  be  determined  and  pay¬ 
ment  of  benefits,  if  any,  authorized  from 
Federal  funds  as  provided  in  this  part. 
However,  if  at  any  time  during  or  after 
the  adjudicatory  proceedings  the  claim¬ 
ant  or  the  Secretary  of  Labor  becomes 
aware  of  the  existence  of  a  possibly  re¬ 
sponsible  operator,  that  operator  shall 
be  given  notice  of  the  claim,  informed 
that  he  may  be  held  liable  for  payment 
of  benefits,  supplied  with  copies  of  the 
record  of  all  proceedings  already  con¬ 
ducted,  and  given  20  days  within  which 
to  submit  the  answer  specified  in  §  725.- 
152. 

Operator’s  Financial  Responsibility 

§  725.321  Finanrial  responsibility  de¬ 
fined. 

Within  the  meaning  of  this  part  a 
coal  mine  operator  shall  be  deemed  “fi¬ 
nancially  responsible’’  and  capable  of 
assuming  his  liability  for  the  payment 
of  benefits  under  the  provisions  of  Part 
C  of  Title  IV  of  the  Act  and  this  sub¬ 
chapter  if  he  has: 

(a)  Obtained  a  policy  or  contract  of 
insurance  pursuant  to  section  423  of  Title 
IV  of  the  Act  and  Part  726  of  this  chap¬ 
ter,  or ; 

(b)  Qualified  as  a  self-insurer  pur¬ 
suant  to  section  423  of  the  Act  and  Part 
726  of  this  chapter,  or; 

(c)  If  such  operator  is  an  individual, 
partnership,  joint  venture,  corporation, 
or  other  business  entity,  determined  un¬ 
der  this  Subpart  D  to  be  the  “respon¬ 
sible  operator’’  (see  §  725.311),  and  pos¬ 
sessed  of  any  assets  that  may  be  made 
available  for  the  payment  of  benefits  as 
provided  in  this  Part  725  or  through  an 
action  brought  as  provided  in  section  424 
of  the  Act. 


§  725.322  Insurance  coverage. 

(a)  Pursuant  to  the  provisions  of  sec¬ 
tion  423  of  the  Act  (see  20  CFR  Part  726) , 
coal  mine  operators  shall  be  subject  to 
the  following  requirements:  During  any 
period  after  December  31,  1973,  in 
which  a  State  workmen’s  compensation 
law  is  not  included  on  the  list  published 
by  the  Secretary  under  section  421(b)  of 
Title  IV  of  the  Act  and  20  CFR  Part  722, 
each  operator  of  a  coal  mine  in  such 
State  shall  secure  the  payment  of  bene¬ 
fits  for  which  he  may  be  found  liable 
undci*  section  422  of  the  Act  or  section 
415  of  the  Act  for  claims  filed  after 
June  30,  1973,  but  before  January  1, 
1974,  which  are  payable  by  a  responsible 
operator  beginning  on  or  after  Janu¬ 
ary  1,  1974,  and  this  Part  725  by — 

(1)  Qualifying  as  a  self-insurer  as 
provided  in  Part  726  of  this  Chapter  VI, 
or 

(2)  Insuring  and  keeping  insured  the 
payment  of  such  benefits  with  an  au¬ 
thorized  insurance  carrier  in  accordance 
with  the  provisions  of  Part  726  of  this 
chapter. 

(b)  Under  section  422  of  the  Act  and 
section  15  of  the  Longshoremen’s  Act: 

(1)  No  agreement  by  a  miner  to  pay 
any  portion  of  a  premium  paid  to  a  car¬ 
rier  by  the  operator  of  a  coal  mine  in 
which  such  miner  is  employed,  or  to 
contribute  to  a  benefit  fund  or  depart¬ 
ment  maintained  by  such  operator  for 
the  purpose  of  providing  benefits  or 
medical  services  and  supplies  as  required 
by  this  part,  shall  be  valid;  and  any 
operator  who  makes  a  deduction  for  such 
purpose  from  the  pay  of  any  miner  en¬ 
titled  to  the  benefits  of  the  Act  imder 
this  part  shall  be  guilty  of  a  mis¬ 
demeanor  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more 
than  $1,000; 

(2)  No  agreement  by  a  miner  to  waive 
his  right  to  benefits  under  the  Act  and 
the  provisions  of  this  part  shall  be  valid. 

§  725.323  Benefits  a  lien  against  assets. 

Pursuant  to  the  provisions  of  section 
422  of  the  Act  and  section  17  of  the  Long¬ 
shoremen’s  Act  as  incorporated  therein, 
any  person  entitled  to  benefits  under  the 
provisions  of  the  Act  shall  have  a  lien 
against  the  assets  of  the  carrier  or  oper¬ 
ator  for  such  benefits  without  limit  of 
amount,  and  shall,  upon  insolvency, 
bankruptcy,  or  reorganization  in  bank¬ 
ruptcy  proceedings  of  the  carrier  or  op¬ 
erator,  or  both,  be  entitled  to  preference 
and  priority  in  the  distribution  of  the 
assets  of  such  carrier  or  operator,  or 
both. 

§  72.5.324  Security  for  pavnirnls  of 
benefits. 

Whenever  the  deputy  commissioner 
deems  it  advisable  he  is  authorized,  pur¬ 
suant  to  section  422  of  the  Act  and  sec¬ 
tion  14 (i)  of  the  Longshoremen’s  Act,  to 
require  any  operator  to  make  a  deposit 
with  the  Treasurer  of  the  United  States 
to  secure  the  prompt  and  convenient  pay¬ 
ment  of  benefits,  and  payments  there¬ 
from  upon  any  awards  shall  be  made 
upon  order  of  the  deputy  commissioner. 


§  725.325  Liability  of  operator  for  Fed¬ 
eral  payments  made. 

In  any  case  where  the  Seci*etary  has 
paid  benefits  to  a  miner  or  his  widow, 
child,  parent,  brother,  or  sister  because 
the  responsible  coal  miner  operator  has 
not  obtained  a  policy  or  contract  of  in¬ 
surance  or  has  not  qualified  as  a  self- 
insurer  as  provided  in  Part  726  of  this 
subchapter  or  has  not  paid  such  benefits 
within  a  reasonable  time,  such  operator 
shall  be  liable  to  the  United  States  in 
a  civil  action  in  an  amount  equal  to  the 
amount  paid  to  such  beneficiary  under 
Title  IV  of  the  Act  (Act,  sec.  424). 

Operator’s  Payments 
§  725.331  Scope  of  payment  obligations. 

Benefits  shall  be  paid  to  claimants  en¬ 
titled  thereto  imder  the  Act  by  a  respon¬ 
sible  coal  mine  operator  as  provided  in 
this  Subpart  D  and  Subpart  F  of  this 
Part  725,  and  in  accordance  with  the 
obligations  imposed  on  coal  mine  oper- 
tors  by  section  422  of  the  Act,  including 
those  obligations  of  employers  imder  the 
Longshoremen’s  Act  with  respect  to  pay¬ 
ment  of  disability  or  death  benefits 
thereunder  to  employees  which  are  in¬ 
corporated  by  reference  in  such  section 
422  and  implemented  by  the  rules  in  this 
Part  725. 

§  725.332  Prompt  payment. 

Where  entitlement  of  an  individual  to 
benefits  under  the  Act  has  been  deter¬ 
mined  or  is  not  controverted,  and  lia¬ 
bility  as  a  responsible  operator  for  pay¬ 
ment  of  such  benefits  has  been  deter¬ 
mined,  such  operator  shall  pay  benefits 
periodically  as  provided  in  this  part, 
promptly,  and  directly  to  the  person  en¬ 
titled  thereto.  The  first  installment  shall 
be  due  as  provided  in  §  725.502. 

IS  725.333  Defaulted  oaymentA. 

(a)  In  case  of  default  by  an  operator 
in  the  payment  of  benefits  due  from 
him  under  any  award  for  a  period  of  30 
days  after  the  benefits  are  due  and  pay¬ 
able,  the  person  to  whom  such  benefits 
are  payable  may,  within  1  year  after  such 
default,  make  application  to  the  deputy 
commissioner  for  a  supplementary  order 
declaring  the  amount  of  the  default. 
After  investigation,  notice,  and  hearing, 
as  provided  in  Subpart  E  of  this  part,  the 
deputy  commissioner  shall  make  a  sup¬ 
plementary  order,  declaring  the  amount 
of  the  default,  which  shall  be  filed  in  the 
same  manner  as  the  final  decision  and 
order.  In  case  the  payment  in  default  is 
an  installment  of  the  award,  the  deputy 
commissioner  may,  in  his  disci’etion,  de¬ 
clare  the  whole  of  the  award  as  the 
amount  in  default.  The  applicant  may 
file  a  certified  copy  of  such  supplemen¬ 
tary  order  with  the  clerk  of  the  Federal 
district  court  for  the  judicial  district 
in  which  the  operator  has  his  principal 
place  of  business  or  maintains  an  office. 
In  case  such  principal  place  of  business 
or  office  is  in  the  District  of  Columbia,  a 
copy  of  such  supplementary  order  may 
be  filed  with  the  clerk  of  the  United 
States  District  Court  for  the  District  of 
Columbia.  Such  supplementary  order  of 
the  deputy  commissioner  shall  be  final. 
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and  the  court  shall  upon  the  filing  of  the 
copy  enter  judgment  for  the  amount  de¬ 
clared  in  default  by  the  supplementary 
order  if  such  supplementary  order  is  in 
accordance  with  law.  Review  of  the  judg¬ 
ment  so  entered  may  be  had  as  in  civil 
suits  for  damages  at  common  law.  Final 
proceedings  to  execute  the  judgment  may 
be  had  by  writ  of  execution  in  the  form 
used  by  the  court  in  suits  at  common 
law  in  actions  of  assumpsit.  No  fee  shall 
be  required  for  filing  the  supplementary 
order  nor  for  entry  of  judgment  thereon, 
and  the  applicant  shall  not  be  liable  for 
costs  in  a  proceeding  for  review  of  the 
judgment  unless  the  court  shall  other¬ 
wise  direct.  The  court  shall  modify  such 
judgment  to  conform  to  any  later  bene¬ 
fits  order  upon  presentation  of  a 
certified  copy  thereof  to  the  court. 

(b)  In  cases  where  judgment  cannot 
be  satisfied  by  reason  of  an  insolvency 
or  other  circumstances  precluding  pay¬ 
ment,  the  Secretary  shall  make  payment 
pursuant  to  section  424  of  Part  C  of 
Title  IV  of  the  Act  upwn  any  award  made 
under  this  Act,  and  in  addition,  provide 
any  necessarj'  medical,  surgical,  and 
other  treatment  required  by  section  7  of 
the  Longshoremen’s  Act  in  any  case  of 
disability  where  there  has  been  a  default 
in  furnishing  medical  treatment  by 
reason  by  the  insolvency  of  the  operator. 
Such  an  operator  shall  be  liable  to  the 
United  States  for  payment  of  the 
amounts  paid  by  the  Secretary  of  Labor 
under  this  subsection:  and  for  the  pur¬ 
pose  of  enforcing  this  liability,  the  Sec¬ 
retary  of  Labor  shall  be  subrogated  to  all 
the  rights  of  the  person  receiving  such 
pajTnents  or  benefits,  including  the  right 
of  lien  and  priority  provided  for  by  sec¬ 
tion  17  of  the  Longshoremen’s  Act,  as 
against  the  operator  and  may  by  a  pro¬ 
ceeding  in  the  name  of  the  Secretary  of 
Labor  under  section  18  or  under  subsec¬ 
tion  (c)  of  section  21  of  the  Longshore¬ 
men’s  and  Harbor  Workers’  Compensa¬ 
tion  Act,  or  both,  seek  to  recover  the 
amount  of  the  default  or  so  much  thereof 
as  in  the  judgment  of  the  Secretary  is 
possible,  or  the  Secretary  may  settle  and 
compromise  any  such  claim. 

§  725.334  Payment  of  interest. 

In  the  event  that  an  operator  or  car¬ 
rier  defaults  on  the  payment  of  benefits 
as  described  in  §  725.333  and  it  is  later 
determined  that  the  claimant  was  en¬ 
titled  to  benefits  for  any  time  subsequent 
to  the  default,  such  operator  or  carrier 
.shall  be  liable  for  the  past  benefits  owed 
and,  in  addition,  an  amount  equal  to  6 
percent  simple  annual  interest,  com¬ 
puted  on  the  basis  of  all  past  due  bene¬ 
fits. 

§  72.5.335  Suspension  of  payment!*. 

fa)  There  may  be  no  suspension  in  the 
payment  of  benefits  except  upon  notice 
to  the  deputy  commissioner  pursuant  to 
§  725.341  and  to  the  party  or  parties 
to  whom  benefits  are  being  paid.  Any 
suspension  of  benefit  payments  which  is 
not  preceded  by  such  notice  shall  be 
considered  late  and  defaulted  payments 
pursuant  to  §  725.333. 

<b)  If  at  any  time  during  which  bene¬ 
fits  are  being  paid  to  an  eligible  individ¬ 


ual  an  operator  determines  to  suspend 
his  payments  on  any  groimds,  the  deputy 
commissioner  shall  make  such  investi¬ 
gations.  cause  such  medical  examina¬ 
tions  to  be  made,  or  refer  for  such  hear¬ 
ings,  and  take  such  further  action  as  he 
considers  will  properly  protect  the  rights 
of  all  parties. 

(c)  In  the  event  that  the  deputy  com¬ 
missioner,  or  the  administrative  law 
judge  to  whom  the  matter  was  aissigned 
for  hearing,  determines  that  the  sus¬ 
pension  of  payments  w’as  invalid,  such 
deputy  commissioner  or  judge  shall  or¬ 
der  the  reinstatement  of  benefits  and 
shall  order  the  operator  or  carrier  to 
pay  to  the  entitled  individual  all  unpaid 
amounts  due  for  the  periods  during 
which  the  payment  of  benefits  was  sus¬ 
pended,  with  interest  as  provided  in 
§  725.334. 

§  72.5. .336  Rcrpipl  for  payiiiriit. 

A  disabled  miner  or  in  case  of  death, 
his  dependents  or  personal  representa¬ 
tive,  shall  give  receipts  for  payment  of 
benefits  to  the  operator  paying  the  same 
and  such  operator  shall  produce  the 
same  for  inspection  by  the  deputy  com¬ 
missioner,  whenever  required. 

§  725.337  Koportitig  roqiiiroinents. 

(a)  First  payment,  suspension  of  pay- 
ments. — Upon  making  the  first  payment, 
and  upon  suspension,  reduction,  or  in¬ 
crease  of  payment  for  any  cause,  the 
operator  shall  immediately  notify  the 
deputy  commissioner,  in  accordance 
with  a  form  prescribed  by  the  Office, 
that  payment  of  benefits  has  begun  or 
has  been  increased,  reduced,  or  sus¬ 
pended.  as  the  case  may  be. 

(b)  Final  payment  of  benefits. — 
Within  16  days  after  final  payment  of 
benefits  has  been  made,  the  operator 
shall  send  to  the  deputy  commissioner  a 
notice,  in  accordance  with  a  form  pre¬ 
scribed  by  the  Office,  stating  that  such 
final  payment  has  been  made,  the  total 
amount  of  benefits  paid,  the  name  of 
the  miner  and  of  any  other  person  to 
whom  benefits  have  been  paid,  the  date 
of  the  disability  or  death,  and  the  date  to 
which  benefits  have  been  paid.  If  the 
operator  fails  to  so  notify  the  deputy 
commissioner  within  such  time  the  Sec¬ 
retary  shall  assess  against  such  operator 
a  civU  penalty  in  the  amount  of  $100. 

Subpart  E — ^Adjudicatory  Process 
General 

§  725.401  Scope  and  applicability  of  this 

Nubpart. 

Every  dispute  arising  in  respect  to  any 
claim  for  benefits  or  any  action  taken  by 
an  adjudication  officer  pursuant  to  this 
Part  725,  and  any  other  issue  of  fact  or 
law  arising  out  of  the  Department  of 
Labor’s  administration  of  any  of  the  pro¬ 
visions  of  Part  C  of  Title  IV  of  the  Act 
as  amended  shall  be  determined  or  ad¬ 
judicated  pursuant  to  the  procedures 
enumerated  in  this  supart,  except  as 
otherwise  specifically  provided  in  this 
Part  725  or  as  elsewhere  provided  by 
statute  or  treaty.  Disputes  arising  out 
of  or  in  respect  to  claims  for  benefits 
under  section  415  of  Part  B  of  Title  IV 


of  the  Act  filed  before  January  1,  1974, 
shall  be  determined  or  adjudicated  pur¬ 
suant  to  procedures  contained  in  Part 
720  of  this  subchapter. 

§  725.402  Adjudicaliun  officers. 

fa)  Who  are  adjudication  officers. — 
The  deputy  commissioner,  the  adminis¬ 
trative  law  judge,  or  the  Benefits  Re¬ 
view  Board  before  whom  a  benefit  claim 
proceeding  under  the  Act  is  pending  are 
the  Department’s  adjudication  officers 
w’ith  respect  to  such  claim. 

(b)  Deputy  commissioner. — The  dep¬ 
uty  commissioner  is  that  official  of  the 
Office  of  Workmen’s  Compensation  Pro¬ 
grams  or  his  designee  authorized  to  make 
initial  determinations  with  respect  to 
any  case  and  to  insure  that  any  case  is 
developed  and  processed  according  to 
these  regrulations.  He  may  also  under 
appropriate  circumstances  conduct  con¬ 
ferences,  prepare  or  issue  motions  and 
orders  as  provided  in  this  part,  prepare 
documents  for  the  signatures  of  the 
parties  in  interest  in  any  case,  and  sign 
benefits  orders  in  cases  for  which  no 
formal  hearing  procedure  is  required. 
The  deputy  commissioner  shall  not  hold 
formal  hearings. 

(c)  Administrative  law  judge. — The 
administrative  law  judge  Is  that  official 
of  the  Department  of  Labor  empowered 
by  the  Secretary  to  conduct  formal  hear¬ 
ings  whenever  necessary,  in  respect  to 
any  claim  for  black  lung  benefits.  Each 
such  administrative  law  judge  shall  be 
qualified  under  5  U.S.C.  3105  to  ccmduct 
hearings  in  accordance  with  the  pro¬ 
visions  of  5  U.S.C.  554  et  seg. 

(d)  Benefits  Review  Board. — The 
Benefits  Review  Board  is  that  body  ap¬ 
pointed  by  the  Secretary  pursuant  to 
section  21  )b)  of  the  Longshoremen’s  and 
Harbor  Workers’  Compensation  Act  as 
amended  in  1972,  which  is  empowered  to 
hear  and  determine  finally  for  the  De¬ 
partment  of  Labor  appeals  raising  a  sub¬ 
stantial  question  of  law  or  fact  taken  by 
any  party  in  Interest  from  decisions  and 
order  of  any  duly  authorized  Department 
of  Labor  official  or  administrative  law 
judge  with  respect  to  any  claim  for  black 
lung  benefits  (see  section  422  of  Part  C 
of  Title  IV  of  the  Act) . 

§  72.5.103  Powers  of  adjiiHiealion  offi¬ 
cers. 

(a)  Conduct  of  proceedings. — The  ad¬ 
judication  officer  in  any  case  shall  have 
power  to  preserve  and  enforce  order  dur¬ 
ing  any  proceedings  for  determination 
or  adjudication  of  entitlement  to  bene¬ 
fits  or  liability  for  benefits  payments;  to 
issue  subpenas  for,  to  administer  oaths 
to  and  to  compel  the  attendance  and 
testimony  of  witnesses,  or  the  produc¬ 
tion  of  books,  papers,  documents  and 
other  evidence,  or  the  taking  or  deposi¬ 
tions  before  any  designated  individual 
competent  to  administer  oaths;  to  ex¬ 
amine  witnesses:  and  to  do  all  things 
conformable  to  law  which  may  be  neces¬ 
sary  to  enable  him  to  discharge  effec¬ 
tively  the  duties  of  his  office  (Act,  sec¬ 
tion  422  and  Longshoremen’s  Act,  sec¬ 
tions  19(d)  and  27(a)). 

(b)  Contumacy. — Pursuant  to  section 
27(b)  of  the  Longshoremen’s  Act  as  in- 
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corporated  by  section  422  of  the  Act, 
if  any  person  in  proceedings  before  an 
adjudication  officer  disobeys  or  resists 
any  lawful  order  or  process,  or  misbe¬ 
haves  during  a  hearing  or  so  near  the 
place  thereof  as  to  obstruct  the  same, 
or  neglects  to  produce,  after  having  been 
ordered  to  do  so,  any  pertinent  book, 
paper  or  document,  or  refuses  to  appear 
after  having  been  subpenacd  or  upon  ap¬ 
pearing  refuses  to  take  the  oath  as  a 
witness,  or  after  having  taken  the  oath 
refuses  to  be  examined  according  to  law, 
the  adjudication  officer  shall  certify  the 
facts  to  the  Federal  district  court  having 
jurisdiction  in  the  place  in  which  he  is 
sitting  (or  to  the  U.S.  District  Court  for 
the  District  of  Columbia  if  he  is  sitting 
in  the  District)  which  shall  thereupon 
in  a  summary  manner  hear  the  evidence 
as  to  the  acts  complained  of,  and,  if 
the  evidence  so  warrants,  punish  such 
person  in  the  same  manner  and  to  the 
same  extent  as  for  a  contempt  committed 
before  the  court,  or  commit  such  person 
upon  the  same  condition  as  if  the  doing 
of  the  forbidden  act  had  occurred  with 
reference  to  the  process  or  in  the  pres¬ 
ence  of  the  court. 

§  72.'>.401  DiHquiilifiralion  of  adjudica- 
lion  ofTirer. 

(a)  No  adjudication  officer  shall  con¬ 
duct  any  proceedini  in  a  case  in  w'hich 
he  is  prejudiced  or  parti' 1  with  respect 
to  any  party,  or  where  he  has  any  in¬ 
terest  in  the  matter  perdi’^g  for  decision 
before  him.  Notice  of  ary  objection  which 
a  party  may  have  to  anv  adjudication 
officer  who  will  conduct  the  proceeding, 
shall  be  made  by  such  party  as  his  earli¬ 
est  opportunity.  The  adnidication  officer 
shall  consider  such  objection  and  shall, 
in  his  discretion,  either  proceed  with  the 
case  or  withdraw.  In  the  absence  of  an 
objection  by  a  party,  any  adjudication 
officer  who  is  aware  that  he  is  or  may 
be  considered  prejudiced  or  partial  with 
respect  to  the  case  before  him  shall,  in 
his  discretion,  either  proceed  with  the 
case  or  withdraw.  If  the  adjudication 
officer  withdraws,  another  such  officer 
shall  be  designated  by  the  Director  of 
the  Office  of  Workmen’s  Compensation 
Programs  or  the  Chief  Administrative 
Law  Judge  as  the  case  may  be.  If  the 
interested  officer  is  a  member  of  the 
Benefits  Review,  the  procedure  in  case 
of  disqualification  of  any  Board  mem¬ 
ber  who  has  an  irreconcilable  interest 
shall  be  in  accordance  with  the  appli¬ 
cable  regulations  and  rules  promulgated 
by  the  Secretary  and  the  Board. 

(b)  Neither  a  deputy  commissioner, 
nor  administrative  law  judge,  nor  any 
business  associate  of  a  deputy  commis¬ 
sioner,  or  administrative  law  judge,  shall 
appear  as  attorney  in  any  proceeding 
under  the  Act,  and  no  deputy  commis¬ 
sioner,  or  administrative  law  judge,  shall 
act  in  any  such  case  in  which  he  is 
interested,  or  when  he  is  or  was  em¬ 
ployed  by  any  party  in  interest  or  is 
related  to  any  party  in  interest  by  con¬ 
sanguinity  or  affinity  within  the  third 
degree  as  determined  by  the  common  law 
(Act,  section  422  and  Longshoremen’s 
Act,  sections  19(d).  40(f)). 


§  725.405  Changes  in  procedures. 

In  the  event  that  certain  changes  are 
required  by  virtue  of  administrative  in¬ 
terpretation  or  court  decision  to  be  made 
concerning  the  procedures  described  in 
this  subpart,  such  changes  shall  be  put 
into  effect  by  the  Secretary  as  exp^i- 
tiously  as  possible.  Amendments  to  this 
subpart  shall  be  issued  where  appropri¬ 
ate.  No  such  change  shall  have  any  sub¬ 
stantive  impact  on  any  other  unaffected 
provision  contained  in  this  subchapter. 

Parties  to  Proceedings; 

Representatives 

§  725.411  Parties  in  interest. 

(a)  Except  as  provided  in  §  725.412, 
persons  other  than  the  Secretary  of 
Labor  and  authorized  personnel  of  the 
Department  of  Labor  may  not  participate 
at  any  stage  of  the  adjudicatory  process 
unless  they  are  determined  to  qualify 
under  the  provisions  of  this  section  as 
parties  in  interest.  The  following  per¬ 
sons  may  qualify  as  parties  in  interest: 

(1)  The  claimant; 

(2)  A  person  other  than  a  claimant 
authorized  to  execute  a  claim  on  such 
claimant's  behalf  pursuant  to  §  725.111; 

(3)  A  dependent  who  may  be  entitled 
to  receive  augmented  benefits  or  for 
whom  augmented  benefits  are  payable 
pursuant  to  Subpart  F  of  this  Part  725; 

(4)  Any  coal  mine  operator  who  has 
been  notified  pursuant  to  §  725.151  of 
his  possible  liability  to  the  claimant  for 
benefits  payable  for  any  month  after 
December  31,  1973;  and 

(5)  Any  insurance  carrier  of  such  op¬ 
erator. 

(b)  The  Secretary  of  Labor  is  a  party 
in  interest  in  any  proceeding  in  which 
his  obligation  to  pay  benefits  under  sec¬ 
tion  424  of  the  Act  or  to  take  other  action 
under  provisions  of  the  Act  may  depend 
on  the  resolution  of  an  issue  or  issues 
to  be  determined  or  adjudicated  in  that 
proceeding. 

(c)  A  widow,  surviving  child,  parent, 
brother,  or  sister  or  representative  of  a 
decedent’s  estate,  who  makes  a  showing 
in  writing  that  an  individual’s  rights 
with  respect  to  benefits  may  be  preju¬ 
diced  by  a  decision  that  may  be  ren¬ 
dered,  may  be  made  a  party  in  interest. 

(d)  Any  coal  mine  operator  or  prior 
operator  or  insurance  carrier  who  has 
not  been  notified  pursuant  to  §  725.151 
and  who  makes  a  showing  in  writing  that 
its  rights  may  be  prejudiced  by  any  final 
decision  of  an  adjudication  officer  may 
in  the  discretion  of  the  deputy  commis¬ 
sioner  or  administrative  law  judge  be 
made  a  party  in  interest. 

(e)  Any  other  individual  may  be  made 
a  party  in  interest  if  that  individual’s 
rights  with  respect  to  benefits  may  be 
prejudiced  by  the  decision,  upon  notice 
given  to  him  by  the  deputy  commissioner 
or  administrative  law  judge  to  appear  at 
the  hearing  or  otherwise  present  evidence 
as  to  fact  or  law  as  he  may  desire  in 
support  of  his  interest. 

§725.412  Party  amiruit  ciiriar. 

At  the  discretion  of  the  Chief  Admin¬ 
istrative  Law  Judge  or  the  administra¬ 


tive  law  Judge  assigned  to  the  case,  a 
party  not  named  in  §  725.411  may  be  al¬ 
lowed  to  participate,  fully  or  partially, 
in  a  formal  hearing  only  as  to  an  issue  of 
law.  If  a  party  wishes  to  participate 
amicus  curiae  in  a  formal  hearing  he 
shall  request  such  status  in  writing  with 
supporting  arguments  at  least  10  days 
prior  to  the  hearing.  If  the  request  is 
granted,  the  Chief  Administrative  Law 
Judge  or  the  administrative  law  judge 
hearing  the  case  will  inform  the  party  of 
the  extent  to  which  he  may  participate. 
The  request  may,  however,  be  denied 
summarily  and  without  explanation. 

§  725.413  Kopresentation  of  parties*. 

Except  for  the  Secretary  of  Labor, 
whose  interests  shall  be  represented  by 
the  Solicitor  of  Labor  or  an  authorized 
attorney  on  his  staff,  each  of  the  parties 
in  interest  may  appoint  an  individual 
to  represent  his  interest  in  any  proceed¬ 
ing  for  determination  of  a  claim  under 
this  part.  Such  appointment  shall  be 
made  in  wTiting  or  on  the  record  at  the 
hearing.  A  written  notice  appointing  a 
representative  shall  be  signed  by  the 
party  in  interest  or  his  legal  guardian 
and  shall  be  sent  to  the  Office  or,  for 
representation  at  a  formal  hearing,  to 
the  Chief  Administrative  Law  Judge.  In 
any  case  such  representative  must  be 
qualified  under  §  725.414. 

§  725.414  (^ualifiration  of  represcnta* 
live. 

(a)  Attorney. — Any  attorney  in  good 
standing  who  is  admitted  to  practice 
before  a  court  of  a  State,  territory,  dis¬ 
trict,  or  insular  possession  or  before  the 
Supreme  Court  of  the  United  States  or 
other  Federal  court  and  is  not,  pursuant 
to  any  provision  of  law,  prohibited  from 
acting  as  a  respresentative  may  be  ap¬ 
pointed  as  a  representative. 

(b)  Other  person. — Any  other  person 
with  the  approval  of  the  adjudication 
officer  may  be  appointed  as  a  respre¬ 
sentative  so  long  as  that  person  is  not, 
pursuant  to  any  provision  of  law,  pro¬ 
hibited  from  acting  as  a  representative. 

§  725.415  Authority  of  representative. 

A  representative,  appointed  and  qual¬ 
ified  as  provided  in  §§  725.413  and  725.414 
may  make  or  give,  on  behalf  of  the  party 
he  represents,  any  request  or  notice  rela¬ 
tive  to  any  proceeding  before  an  adjudi¬ 
cation  officer  under  Part  C  of  Title  IV 
of  the  Act,  including  formal  hearing  and 
review,  except  that  such  representative 
may  not  execute  a  claim  for  benefits,  un¬ 
less  he  is  a  person  designated  in  §  725.111 
as  authorized  to  execute  a  claim.  A  rep¬ 
resentative  shall  be  entitled  to  present 
or  elicit  evidence  and  make  allegations 
as  to  facts  and  law  in  any  proceeding 
affecting  the  party  he  represents  and  to 
obtain  information  with  respect  to  the 
claim  of  such  party  to  the  same  extent 
as  such  party.  Notice  to  any  party  of  any 
administrative  action,  determination,  or 
decision,  or  request  to  any  party  for  the 
production  of  evidence  may  be  sent  to 
the  representative  of  such  party,  and  such 
notice  or  request  shall  have  the  same 
force  and  effect  as  if  it  has  been  sent 
to  the  party  represented. 
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§723.416  a8»itilant*r. 

The  Secretary  may,  upon  request,  pro¬ 
vide  a  claimant  with  legal  assistance  In 
processing  a  claim  for  benefits  payable 
under  Part  C  of  Title  IV  of  the  Act.  Such 
assistance  may  be  made  available  to  a 
claimant  at  any  time  prior  to  or  during 
which  the  claim  is  being  processed  and 
shall  be  furnished  without  charge  to  the 
claimant.  Legal  information  shall  be 
available  to  all  claimants  in  the  process¬ 
ing  of  the  claim.  However,  legal  repre¬ 
sentation  of  the  claimant  in  adjudica¬ 
tory  proceedings  in  w’hich  the  Secretary 
may  be  an  adverse  party  in  respect  of 
the  claimant  is  not  authorized  under  this 
section. 

§  723.417  I.ogal  serv  ices. 

(ai  Approval  of  fees;  lien  against  bene¬ 
fits. — No  fee  charged  for  representation 
services  in  respect  of  any  claim  under 
this  part  shall  be  valid  unless  approved 
pursuant  to  this  section.  If  a  claimant  is 
represented  by  an  attorney  at  law,  the 
Act  requires  approval  of  such  attorney’s 
fees  as  provided  in  section  28  of  the 
Longshoremen’s  Act.  In  cases  where  the 
obligation  to  pay  the  attorney’s  fee  is 
upon  the  claimant,  it  may  be  made  a 
lien  upon  the  benefits  due  under  an  award 
as  provided  in  section  28(c)  of  the  Long¬ 
shoremen’s  Act  and,  as  therein  provided, 
the  adjudication  officer  shall  fix  iii  the 
award  approving  the  fee,  such  lien  and 
manner  of  payment.  Such  lien  shall  re¬ 
main  in  effect  for  not  more  than  30  days 
subsequent  to  the  date  upon  which  the 
order  granting  the  award  became  final. 
Any  representative  who  is  not  an  attor¬ 
ney  may  be  awarded  a  fee  for  services 
pursuant  to  this  section  except  that  no 
lien  may  be  imposed  in  respect  of  such 
representative’s  fee. 

(b)  Contingent  and  stipulated  fees. — 
No  contract  for  a  stipulated  fee  or  for 
a  fee  on  a  contingent  basis  will  be  rec¬ 
ognized,  and  no  fee  shall  be  approved,  ex¬ 
cept  upon  an  application  to  the  appro¬ 
priate  adjudication  officer. 

(c)  Procedure  for  approval  of  fees. — 
In  each  case  for  which  approval  of  a 
fee  is  sought  application  for  such  ap¬ 
proval  shall  be  made  to  the  Department 
of  Labor  adjudication  officer  who  finally 
determined  the  case.  Such  application 
shall  be  made  on  a  form  provided  for 
this  purpose  by  the  Office  and  shall  be 
supported  by  a  complete  itemized  state¬ 
ment  describing  the  services  rendered. 
Such  itemization  shall  contain  the  fol¬ 
lowing  information; 

(1)  The  dates  the  services  began  and 
ended; 

(2)  A  description  of  services  rendered 
in  any  proceeding  imder  the  Act,  with 
the  amount  of  time  spent  on  each  type 
of  service; 

(3)  The  amount  of  fee  the  represent¬ 
ative  desires  to  charge  for  services  per¬ 
formed  ; 

(4)  The  amount  of  fee  requested, 
charged,  or  received  for  services  rend¬ 
ered  to  the  claimant  before  any  State 
or  Federal  court  or  agency  in  a  similar 
matter; 

<5)  The  amount  and  nature  of  ex¬ 
penses  incurred  for  which  reimburse¬ 
ment  has  been  made  or  is  expected;  and 


(6)  A  statement  showing  that  a  copy 
of  the  itemized  fee  application  has  been 
salt  to  the  person  represented.  Upon  re¬ 
ceipt  of  a  request  for  approval  of  a  fee 
such  request  shall  be  reviewed  and  eval¬ 
uated  (see  §  725.418)  by  the  appropriate 
adjudication  officer  and  a  fee  award  is¬ 
sued.  Any  party  in  Interest  including  a 
claimant  or  an  attorney  or  representa¬ 
tive  aggrieved  or  adversely  affected  by 
such  award  may  request  reconsideration 
thereof  by  the  adjudication  officer  mak¬ 
ing  such  award.  A  revised  or  modified 
award  may  then  be  issued,  if  appropriate. 
Thereafter,  if  a  revised  or  modified  fee 
award  is  considered  unsatisfactory  by 
such  party  or  representative,  the  hear¬ 
ings  and  appeals  procedures  described  in 
this  subpart  available  in  respect  of 
claims  for  benefits,  may  be  utilized  by 
such  party  or  attorney  or  representative. 
Each  request  for  reconsideration  or  re¬ 
view  of  a  fee  award  shall  be  in  writing 
and  shall  contain  supporting  statements 
or  information  pertinent  to  any  increase 
or  decrease  requested. 

§  723.418  Fixing  of  amount  of  legal 
fees. 

(a)  Evaluation  of  fee  application. — In 
evaluating  a  request  for  approval  of  a  fee 
the  following  factors  will  be  considered; 

(1)  The  services  performed  (including 
types  of  services) ; 

( 2 )  The  complexity  of  the  case ; 

(3)  The  level  of  skill  and  competence 
required  in  rendition  of  the  services; 

(4)  The  amount  of  time  spent  on  the 
case  to  the  nearest  quarter  hour; 

(5)  The  level  of  administrative  pro¬ 
ceedings  to  which  the  claim  was  carried 
and  the  level  at  which  the  attorney  en¬ 
tered  the  proceedings; 

(6)  The  amount  of  any  fees  or  reim¬ 
bursement  for  expenses  previously  au¬ 
thorized.  paid,  or  requested;  and 

(7)  Any  other  information  or  data 
which  may  be  relevant  to  the  amount  of 
fee  requested. 

(b)  Reimbursement  for  expenses. — In 
awarding  a  fee  the  appropriate  adjudi¬ 
cation  officer  shall  consider  and  shall 
add  thereto  the  amount  of  reasonable 
and  unreimbursed  expenses  incurred  in 
establishing  the  claimant’s  case.  The 
amoimt  of  reimbursement  for  travel  ex¬ 
penses  incurred  by  an  attorney  shall  be 
determined  in  accordance  with  the  pro¬ 
visions  of  §  725.464  of  this  part.  No 
amount  of  reimbursement  shall  be  per¬ 
mitted  for  expenses  incurred  in  obtaining 
medical  or  documentary  evidence  in 
support  of  the  claim  which  has  previ¬ 
ously  been  obtained  by  the  Department, 
and  no  reimbursement  shall  be  allowed 
for  expenses  incurred  by  him  in  estab- 
Ushing  or  pursuing  his  application  for 
approval  of  his  fee. 

§  72.3.419  FaymenI  of  rlainianl'fi  allor* 
ney’s  fee  by  respon>ilile  opt-ralor  or 
carrier. 

If  an  operator  or  carrier  declines  to 
pay  any  benefits  on  or  before  the  30th 
day  after  receiving  written  notice  of  such 
operator’s  or  carrier’s  potential  liability 
on  a  claim  pursuant  to  §  725.151  on  the 
ground  that  there  is  no  liability  for  bene¬ 
fits  within  the  provisions  of  this  Act,  and 


the  person  seeking  benefits  shall  there¬ 
after  have  utilized  the  services  of  an 
attorney  at  law  in  the  successful  prose¬ 
cution  of  his  claim,  there  shall  be 
awarded,  in  addition  to  the  award  of 
benefits,  in  an  order,  a  reasonable  attor¬ 
ney’s  fee  against  the  operator  or  carrier 
in  an  amount  approved  by  the  person, 
administrative  body  or  court  before 
whom  the  service  was  performed,  which 
shall  be  paid  directly  by  the  operator  or 
carrier  to  the  attorney  for  the  claimant 
in  a  lump  sum  after  the  order  becomes 
final  (Longshoremen’s  Act;  section 
28(a) ). 

Procedures,  Generally 

§  723.421  Procedures  by  and  before  dep¬ 
uty  eonimissioner. 

(a)  Each  claim  for  benefits  under  this 
part  received  by  the  Office  of  Workmen’s 
Compensation  Programs  will  be  filed  w'lth 
a  deputy  commissioner  after  preliminary 
processing  as  provided  in  §  725.140.  The 
deputy  commissioner  will  be  responsible 
thereafter  for  compiling  the  case  record, 
notifying  any  operator  who  may  be  liable 
to  pay  benefits  to  the  claimant  after  De¬ 
cember  31,  1973,  of  the  pendency  of  the 
claim,  notifying  a  claimant  of  any  defi¬ 
ciency  in  thj  medical  and/or  non¬ 
medical  record,  scheduling  and  conduct¬ 
ing  conferences  pursuant  to  this  Sub¬ 
part  F,  effecting  the  settlement  or  com¬ 
promise  of  disputes  whenever  possible, 
drafting  documents  for  the  signature  of 
the  parties  in  interest,  drafting  conclu¬ 
sions  of  law  and  orders  for  cases  in  which 
no  further  proceedings  are  necessary 
beyond  the  conference,  and  making  rec¬ 
ommendations  In  respect  to  any  case  for 
which  a  formal  hearing  is  to  be 
conducted. 

(b)  At  any  time  after  a  claim  has  been 
received  In  the  Office  of  Workmen’s 
Compensation  Programs,  the  deputy 
commissioner  having  jurisdiction  over 
the  claim  may,  with  the  approval  of  the 
Office,  transfer  such  case  to  any  other 
office  or  agency  for  the  purpose  of  mak¬ 
ing  investigation,  taking  testimony, 
making  physical  examinations,  or  the 
taking  of  such  other  necessary  action 
therein  as  may  be  directed.  Such  trans¬ 
fer  is  to  be  made  in  accordance  with 
procedures  established  by  the  Office. 

§  723.422  Deterininatiun  of  tlisubilily. 

(a)  Determination  as  to  whether  a 
miner  is  under  a  total  disability  due  to 
pneumoconiosis,  as  to  the  date  total 
disability  began,  and  as  to  the  date  total 
disability  ceases,  shall  be  finally  made 
by  the  appropriate  Department  of  Labor 
adjudication  officer  or  coui-t  pursuant  to 
Title  rv  of  the  Act  and  the  regulations 
issued  thereimder. 

(b)  Pinal  determinations  made  by  the 
Social  Security  Administration  denying 
a  miner’s  claim  which  was  filed  vmder 
Part  B  of  Title  IV  of  the  Act  prior  to 
July  1.  1973,  shall  not  be  conclusive  in 
proceedings  fil(jd  xmder  Part  C  of  Title 
IV  of  the  Act. 

(c)  Any  final  determination  made  by 
the  Social  Security  Administration  in 
respect  to  a  miner’s  claim  filed  prior  to 
July  1,  1973,  In  which  it  is  established 
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that  such  claimant  is  eligible  for  bene¬ 
fits  imder  Part  B  of  Title  IV  of  the  Act 
shall  be  subject  to  review  by  the  appro¬ 
priate  Department  of  Labor  adjudication 
officer. 

§  725.423  General  procedures  for  deter¬ 
mination  of  contested  issues. 

(a)  In  the  event  that  there  are  con¬ 
tested  issues  of  fact  in  any  case,  those 
issues  generally  will  be  resolved  by  the 
following  procedures: 

(1)  If  in  the  opinion  of  the  deputy 
commissioner  the  evidence  does  not  sup¬ 
port  the  claim  for  benefits,  the  claimant 
will  be  given  an  opportunity  to  submit 
additional  medical  and/or  nonmedical 
evidence. 

(2)  The  deputy  commissioner  will 
make  every  effort  to  resolve  any  dispute 
at  a  conference  conducted  pursuant  to 
this  Subpart  C.  If  no  resolution  can  be 
achieved  at  such  conference,  the  case 
will  be  forwarded  to  the  Chief  Adminis¬ 
trative  Law  Judge  for  assignment  to  an 
administrative  law  judge  who  will 
schedule  and  coiKiuct  a  formal  hearing 
pursuant  to  this  Subpart  E  and  issue 
a  formal  order  granting  or  denying  the 
claim,  and,  where  appropriate,  establish¬ 
ing  the  identity  of  any  operator  who  will 
either  be  liable  or  not  liable  for  payment 
of  benefits  to  the  claimant  for  any  pe¬ 
riods  after  December  31,  1973. 

(b)  In  the  event  that  there  are  no 
contested  issues  of  fact  or  law  the  deputy 
commissioner  will  prepare  statements 
identifying  any  operator  who  will  be 
liable  for  payment  of  such  benefits  for 
any  periods  after  December  31,  1973. 
These  statements  will  be  signed  by  the 
parties  in  interest  and  the  deputy  com¬ 
missioner  who  will  either  approve  and 
sign  an  award  and  order  or  take  any 
other  action  he  deems  appropriate.  If 
the  proposed  order  is  signed  by  a  deputy 
commissioner,  it  will  become  a  final 
order  pursuant  to  this  Subpart  E. 

(c)  Except  as  provided  in  §  725.426(f), 
if  there  has  been  no  final  resolution  of  a 
case  after  90  days  from  the  date  upon 
wliich  any  claim  has  been  filed  with  the 
deputy  commissioner  pursuant  to  §  725. 
140  and  there  has  been  no  prior  request 
for  a  formal  hearing  or  additional  con¬ 
ferences,  the  deputy  commissioner  as¬ 
signed  the  case  shall  either: 

(1)  Declare  the  case  abandoned  pur¬ 
suant  to  §  725.425;  or 

(2)  Transfer  the  case  to  the  Chief  Ad¬ 
ministrative  Law  Judge  pursuant  to 
paragraph  (a)  of  this  section  for  the 
purp>ose  of  making  the  formal  hearing 
procedures  described  in  this  subpart 
available  to  any  or  all  of  the  parties  in 
interest. 

§  725.421  PrPMimptions. 

In  any  proceeding  for  the  enforce¬ 
ment  of  liability  on  a  claim  for  benefits 
imder  the  Act  it  shall  be  presumed,  in 
the  absence  of  substantial  evidence  to 
the  contrary,  that  the  claim  comes 
within  the  provisions  of  the  Act,  and 
that  sufficient  notice  of  such  fiaim  has 
been  given. 


RULES  AND  REGULATIONS 

§  725.425  Abandonment  of  a  claim. 

(a)  If  a  claimant  at  any  time  during 
the  proceedings  to  adjudicate  his  claim, 
chooses  to  terminate  those  proceedings 
he  may  do  so  in  his  discretion  by  notify¬ 
ing  the  appropriate  adjudication  officer 
or  the  Office  of  his  intention  in  this 
regard. 

(b)  In  addition,  a  claim  may  be 
deemed  abandoned  by  the  adjudication 
officer  who  is  processing  such  claim  un¬ 
der  the  following  circumstances: 

(1)  In  cases  where  the  claimant  fails 
to  comply  with  a  lawful  order  of  any 
adjudication  officer  in  respect  to  his 
claim,  provided  that  such  failure  to  com¬ 
ply  is  not  later  excused  for  good  cause; 
or 

(2)  In  cases  where  the  claimant  fails 
in  a  significant  way  to  pursue  his  claim 
with  reasonable  diligence.  A  finding  that 
a  claimant  has  failed  to  pursue  his  claim 
with  reasonable  diligence  may  be  made 
by  the  adjudication  officer  who  is  proc¬ 
essing  the  claim  at  any  time  during  for¬ 
mal  or  informal  proceedings,  where,  for 
instance,  the  claimant  fails  to  undergo  a 
required  medical  examination  or  submit 
medical  evidence,  fails  or  refuses  to  sub¬ 
mit  evidence  of  relationship  or  depend¬ 
ency,  or  fails  or  refuses  to  participate  in 
the  adjudicatory  process.  Any  claim  in 
which  proceedings  are  suspended  or  ter¬ 
minated  pursuant  to  paragraphs  (a)  and 
(b)  of  this  section,  or  paragraph  (b)  (1) 
and  (2)  of  this  section,  shall  be  deemed 
an  “abandoned  claim.” 

(c)  Notwithstanding  any  other  provi¬ 
sion  of  this  part,  before  any  claim  may 
be  considered  an  “abandoned  claim”  the 
appropriate  adjudication  officer  shall  no¬ 
tify  the  claimant  of  the  pending  termi¬ 
nation  of  proceedings  and  afford  such 
claimant  10  days  within  which  to  take 
affirmative  action  to  cure  the  deficiency 
in  his  claim.  If  no  response  is  received 
within  the  10-day  period,  all  proceed¬ 
ings  and  evidentiary  development  in  re¬ 
spect  to  the  claim  shall  cease.  If  the 
claimant  expresses  his  intent  to  continue 
his  pursuit  of  the  claim,  the  adjudication 
officer  shall  suspend  or  continue  whatever 
proceedings  are  in  progress  in  such  a 
manner  as  he  deems  appropriate. 

(d)  In  the  event  that  a  claim  is  aban¬ 
doned  the  claimant’s  original  filing  date 
(see  S  725.125)  shall  remain  the  date 
on  which  the  claim  was  filed  should  such 
claimant  later  decide  to  once  again  pur¬ 
sue  his  claim.  However,  upon  the  expira¬ 
tion  of  1  year  from  the  date  on  which  a 
claim  is  deemed  abandoned  pursuant  to 
this  section,  such  claim  may  not  once 
again  be  pursued. 

§  725.426  Final  acljudiralion;  no  re. 
sponsible  operator. 

(a)  If  after  tlie  Office  has  received  all 
the  evidence  developed  with  respect  to  a 
claim  and  there  is  no  identifiable  respon¬ 
sible  operator,  the  deputy  commissioner 
shall  proceed  to  a  final  adjudication  of 
a  claim  pursuant  to  this  Subpart  E. 

(b)  If  at  this  point  there  is  no  dis¬ 
pute  over  the  claimant’s  eligibility  and 
entitlement  to  benefits,  the  claim  shall  be 
filed  with  the  deputy  commissioner  pur- 
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suant  to  §  725.140  and  the  deputy  com¬ 
missioner  shall  summarily  issue  his 
findings  of  fact,  conclusions  of  law  and 
order  approving  the  claim,  and  com¬ 
mencing  the  payment  of  benefits  pur¬ 
suant  to  this  subpart. 

(c)  If  agreement  cannot  be  reached  in 
cases  for  which  no  responsible  operator 
can  be  found,  the  case  will  be  filed  with 
the  deputy  commissioner  pursuant  to 
§  725.140.  Simultaneously  with  such  fil¬ 
ing  a  recommended  decision  and  order 
shall  be  sent  to  the  claimant.  Within  20 
days  from  the  receipt  of  such  recom¬ 
mended  decision  and  order  the  claimant 
shall  either  agree  with  the  recommended 
decision  and  order  and  so  notify  the  dep¬ 
uty  commissioner  or  notify  the  deputy 
commissioner  that  he  is  unwilling  to 
agree  to  one  or  more  of  the  items  con¬ 
tained  in  such  decision  and  order.  Failure 
to  respond  within  the  20-day  period  de¬ 
scribed  in  this  paragraph  shall  be  con¬ 
strued  as  a  refusal  to  accept  the  ruling 
of  the  deputy  commissioner. 

(d)  If  the  recommended  decision  and 
order  is  agreed  to  the  deputy  commis¬ 
sioner  shall  proceed  to  a  final  adjudica¬ 
tion  of  the  case  pursuant  to  §  725.442. 

(e)  If  the  claimant  is  unwilling  to 
agree  with  the  allegations  and  proposed 
disposition  contained  in  the  recom¬ 
mended  decision  and  order,  or  if  the 
claimant  does  not  respond  within  the 
specified  time  period  the  deputy  com¬ 
missioner  may  schedule  and  conduct  a 
conference  pursuant  to  §§  725.431- 
725.443  or  take  any  other  action  consist¬ 
ent  with  the  provisions  of  this  part  which 
he  deems  necessary  to  achieve  a  resolu¬ 
tion  of  the  case. 

(f)  Within  60  days  from  the  date  upon 
which  a  claim  for  which  no  potentially 
responsible  operator  has  been  determined 
has  been  filed  with  the  deputy  commis¬ 
sioner  pursuant  to  §  725.140  in  cases  for 
W’hich  there  has  been  no  prior  request 
for  a  formal  hearing  the  deputy  commis¬ 
sioner  assigned  the  case  shall  either: 

(1)  Issue  a  decision  and  order  in  re¬ 
spect  of  the  case  pursuant  to  §  725.442; 
or 

(2)  Declare  the  case  abandoned  pur¬ 
suant  to  §  725.425;  or 

(3)  ’Transfer  the  case  to  the  Cffiief  Ad¬ 
ministrative  Law  Judge  for  the  purpose 
of  making  the  formal  hearing  procedures 
described  in  this  part  available  to  the 
parties  in  interest. 

Conferences 

§  725.431  Nature  of  eonferenees. 

(a)  In  cases  which  cannot  be  disposed 
of  summarily  and  on  the  recor  ■■.,  confer¬ 
ences  are  to  be  scheduled  to  expedite  the 
handling  of  contested  issues  and  to  avoid, 
whenever  possible,  the  need  for  formal 
hearings.  However,  if  it  appears  that  a 
conference  would  serve  none  of  the  pur¬ 
poses  enumerated  in  §  725.432,  the  dep¬ 
uty  commissioner  may  forward  the  case 
to  the  Cffiief  Administrative  Law  Judge 
without  conducting  a  conference,  for  fur¬ 
ther  action  as  provided  in  this  subpart. 

(b)  ’The  proceedings  are  to  be  infor¬ 
mal  and  are  presided  over  by  a  deputy 
commissioner.  Testimony  is  not  steno- 
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graphically  reported.  The  parties  in  in¬ 
terest  are  not  required  to  be  represented 
by  counsel,  but  may  be  so  represented  if 
they  desire.  The  conference  is  not  a  for¬ 
mal  hearing  and  witnesses  may  not  be 
pi’oduced. 

§  725.432  Purpose  of  conferences. 

Among  the  purposes  of  a  conference  are: 

(a)  To  amicably  dispose  of  contro¬ 
versies  whenever  ixjssible; 

(b>  To  narrow  issues:  and 

(c)  To  simplify  the  subsequent  meth¬ 
ods  of  proof. 

§  725.433  Nolifieation  of  parlies. 

When,  after  reviewing  the  record,  the 
deputy  commissioner  assigned  the  case 
determines  that  a  conference  may  ful¬ 
fill  one  or  more  of  the  purposes  listed 
in  §  725.432  he  shall  notify  all  parties  in 
interest  that  a  conference  has  been 
called.  Conferences  may  be  called  upon 
at  least  10  days’  notice  to  the  parties  In 
interest  or  a  shorter  period  if  agreed 
upon  by  the  parties.  In  any  event,  every 
effort  shall  be  made  to  give  all  parties 
suflQcient  notice  to  insure  that  the  con¬ 
ference  will  be  productive. 

§  725.434  Time  and  place  of  conference. 

The  deputy  commissioner  shall  assign 
a  definite  time  and  place  for  the  confer¬ 
ence  and  shall  include  this  information 
in  his  notice  to  the  parties. 

§  725.435  Preparation  for  conferences. 

Prior  to  scheduling  a  conference  the 
deputy  commissioner  shall  review  his  file 
to  be  certain  that  it  contains  all  the  nec¬ 
essary  material  to  insure  that  the  con¬ 
ference  will  be  productive.  Tfie  file  should 
contain  copies  of  all  medical  reports  from 
all  parties  in  interest  and  there  should 
be  evidence  in  the  file  that  the  parties 
have  exchanged  all  medical  reports  and 
any  other  material  pertinent  to  the  case. 
If  this  information  does  not  appear  in 
the  file  the  deputy  commissioner  may 
advise  the  parties  of  these  requirements 
and  postpone  the  setting  of  the  con¬ 
ference. 

§  725.436  Cancellation  of  conferences. 

Any  party  may  request  cancellation 
and  rescheduling  of  a  conference  upon 
5  days’  written  notice  prior  to  the  con¬ 
ference  date  sent  to  the  Office  or  the 
deputy  commissioner  assigned  the  case. 
Such  request  shall  state  the  reasons  war¬ 
ranting  cancellaticm.  The  deputy  com¬ 
missioner  may.  if  reasonable  cause  is 
shown,  grant  the  request. 

§  725.437  Attendance  at  conferences. 

(a)  The  claimant  and/or  his  repre¬ 
sentative  and  any  operator  whose  liabil¬ 
ity  for  payment  of  benefits  after  Decem¬ 
ber  31,  1973,  may  be  determined  by  a 
final  order  in  the  case  and/or  the  opera¬ 
tor’s  insurance  carrier  and/or  their  rep¬ 
resentatives  shall  attend  all  conferences. 
Any  party  may,  in  writing  stating  the 
reasons  therefor,  request  that  such  at¬ 
tendance  requirement  be  waived.  The 
deputy  commissioner  may,  in  his  discre¬ 
tion,  grant  or  deny  such  waiver.  The  f ail- 
xire  of  any  psirty  to  appear  at  a  confer¬ 
ence  or  obtain  a  waiver  of  the  attendance 


requirement  pursuant  to  this  paragraph 
or  the  failure  of  any  party  to  observe  the 
requirement  contained  in  paragraph  (b) 
of  this  section  shall  not  constitute 
grounds  for  cancellation  of  the  confer¬ 
ence.  Information  adduced  at  such  con¬ 
ference  may  be  utilized  at  any  point  dur¬ 
ing  the  adjudication  of  the  case. 

(b)  Any  representative  of  an  operator 
or  of  an  operator’s  insurance  carrier 
must  have  sufficient'  authority  to  effect 
settlement. 

§  725.438  Participation  liy  the  tlrpiily 
commissioner. 

A  characteristic  of  a  conference  under 
the  Act  is  the  active  participation  in  the 
proceedings  by  the  deputy  commissioner. 
It  is  his  responsibility  to  see  that  the 
conference  is  productive.  He  shall  assist 
the  parties  whenever  possible  by  answer¬ 
ing  questions  pertaining  to  the  law  and 
offer  compromises  for  the  parties  to  con¬ 
sider.  He  shall  direct  the  discussion  of 
the  parties.  He  has  the  authority  to  con¬ 
duct  direct  examinations  of  the  claim¬ 
ants,  operators  whose  liabilities  may  be 
determined,  and  their  insurance  carriers’ 
representatives  and  he  may  conduct  such 
examination  whenever  necessary. 

§  725.439  File  rerord. 

(а)  During  the  course  of  the  confer¬ 
ence  the  deputy  commissioner  shall  take 
notes  upon  which  to  base  his  written 
memorandum  of  conference.  Among  the 
information  which  must  appear  in  the 
memorandum  of  conference  is: 

(1)  Date,  time,  and  place  of  confer¬ 
ence: 

(2)  Names,  addresses,  telephone  num¬ 
bers,  and  status  (t.e.,  claimant,  attorney, 
operator,  carrier’s  representatives,  etc.) 
of  all  persons  attending  the  conference: 

(3)  Reason  why  conference  was  held; 

(4)  Issues  discussed  at  conference: 

(5)  Additional  material  presented 
(t.e.,  medical  reports,  employment  re¬ 
ports,  marriage  certificates,  birth  certifi¬ 
cates,  etc.) : 

(б)  Issues  resolved  at  conference;  and 

(7)  Deputy  commissioner’s  recommen¬ 
dation. 

§  725.440  Memorandum  of  eonferenre. 

At  the  conclusion  of  the  conference  the 
deputy  commissioner  shall  issue  a  com¬ 
prehensive  but  brief  memorandum  sum¬ 
marizing  the  conference  for  the  record. 
Copies  of  the  memorandum  shall  be  sent 
to  each  party  in  interest  by  certified  mail 
no  more  than  20  days  after  the  date  on 
which  the  conference  is  terminated. 

§  725.441  Reply  to  memorandum  of 
conference. 

Each  party  shall,  in  writing,  either  ac¬ 
cept  or  reject  in  part  or  in  whole  the 
deputy  commissioner’s  reconunendations, 
stating  in  appropriate  cases  the  reasons 
for  rejecting  any  recommendation.  If  no 
reply  is  received  within  10  days  from  the 
date  on  which  the  recommendations  were 
sent  to  the  parties,  the  recommendations 
shall  be  deemed  accepted.  If  the  recom¬ 
mendations  are  not  wholly  agreed  upon, 
the  deputy  ctxnmissioner  or  any  party  in 
interest  may  request  a  formal  hearing.  If 
it  appears  that  final  settlement  might  be 


reached  without  formal  hearing,  the 
deputy  commissioner  may  schedule  one 
or  more  additional  conferences. 

§  725.442  Adjudication  without  a  hear¬ 
ing. 

(a)  If  the  parties  in  interest  indicate 
that  they  are  willing  to  dispose  of  the 
issues  in  the  case  based  on  the  recom¬ 
mendations  made,  the  deputy  commis¬ 
sioner  shall  obtain  statements  to  this 
effect  signed  by  the  parties.  The  state¬ 
ments  shall  contain  all  the  Information 
required  for  inclusion  in  a  formal  order 
and  shall  show  that  the  parties  agree 
that  a  final  order  may  be  issued  by  the 
deputy  commissioner  without  a  formal 
hearing.  The  deputy  commissioner  shall 
then  proceed  to  prepare  and  sign  a  de¬ 
cision  and  order  based  on  the  statements. 

(b)  If  the  parties  are  unable  or  unwill¬ 
ing  to  reach  an  agreement  at  the  con¬ 
ference  and  if  no  request  for  a  formal 
hearing  is  received  by  the  deputy  com¬ 
missioner  within  30  days  from  the  close 
of  the  conference,  the  deputy  commis¬ 
sioner  in  appropriate  cases  shall  pro¬ 
ceed  to  forward  the  case  to  the  Chief 
Administrative  Law  Judge  for  final  ad¬ 
judication  as  described  in  this  subpart. 

§  725.443  Accelerated  hearing. 

Notwithstanding  any  other  provision 
of  this  Part  725  after  30  days  from  the 
date  upon  which  a  claim  is  filed  with  the 
deputy  commissioner  pursuant  to 
§  725.140,  a  claimant,  a  notified  opera¬ 
tor,  or  the  Secretary  may  request  and 
shall  have  a  right  to  a  formal  hearing  to 
be  conducted  by  an  administrative  law 
judge  pursuant  to  this  Subpart  E.  In  the 
event  that  a  formal  hearing  is  requested 
pursuant  to  this  paragraph,  all  responsi¬ 
bility  and  authority  pertaining  to  the 
evidentiary  development  and  settlement 
of  the  case  vested  in  the  deputy  commis¬ 
sioner  shall  be  vested  in  the  Chief  Ad¬ 
ministrative  Law  Judge  or  the  adminis¬ 
trative  law  judge  assigned  the  case. 

§  725.444  The  record  of  further  pr€>- 
ceedings. 

For  the  purpose  of  any  further  pro¬ 
ceedings  imder  the  Act,  the  formal  rec¬ 
ord  of  proceedings  shall  consist  of  the 
hearing  record  made  before  the  admin¬ 
istrative  law  Judge.  When  transferring 
the  case  for  hearing,  the  deputy  com¬ 
missioner  shall  not  transfer  the  admin¬ 
istrative  file  under  any  circumstances. 

§  725.445  Obtaining  documents  from 
the  administrative  file  for  reinlrmluc. 
tion  at  formal  hearings. 

When  any  party  considers  any  docu¬ 
ment  In  the  administrative  file  essen¬ 
tial  to  any  further  proceedings  imder  the 
Act,  it  is  the  responsibility  of  such  party 
to  obtain  such  document  from  the  dep¬ 
uty  commissioner  and  reintroduce  it  for 
the  record  before  the  administrative  law 
judge.  The  type  of  document  that  may 
be  obtained  shall  be  limited  to  docu¬ 
ments  previously  submitted  to  the  dep¬ 
uty  commissioner,  including  documents 
or  forms  with  respect  to  notices,  claims, 
controversions,  contests,  progress  re¬ 
ports,  medical  services  or  supplies,  etc. 
The  work  products  of  the  deputy  com- 
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missioner  or  his  staff  shall  not  be  sub¬ 
ject  to  retrieval.  The  procedure  for  ob¬ 
taining  documents  shall  be  for  the  re¬ 
questing  party  to  inform  the  deputy 
commissioner  in  writing  of  the  docu¬ 
ments  he  wishes  to  obtain,  si>ecifying 
them  with  particularity.  Upon  receipt, 
the  deputy  commissioner  shall  cause 
copies  of  the  requested  documents  to  be 
made  and  then:  (1)  Place  the  copies  in 
the  file  together  with  the  letter  of  re¬ 
quest,  and  (2)  promptly  forward  the 
originals  to  the  requesting  party.  The 
handling  of  multiple  requests  for  the 
same  document  sh^l  be  within  the  dis¬ 
cretion  of  the  deputy  commissioner  and 
with  the  cooperation  of  the  requesting 
parties. 

Hearings 

§  725.451  Right  to  a  hearing. 

A  person  affected  by  proceedings  under 
this  part  has  a  right  to  a  formal  hearing 
concerning  any  issue  of  fact  or  law  un¬ 
resolved  in  a  conference  if : 

(1)  He  is  a  party  in  interest  as  defined 
in  §  725.411;  and 

(2)  No  final  disposition  of  the  case  has 
been  achieved  in  prior  proceedings  within 
the  period  specified  in  §  725.443. 

§  725.452  Request  for  hearing. 

Any  party  in  interest  may  in  writing  or 
on  the  record  at  a  conference  request  a 
formal  hearing  as  to  any  contested  issue 
of  fact  or  law.  In  addition,  a  deputy  com¬ 
missioner  may  on  his  own  initiative  refer 
a  case  for  hearing,  when  he  determines 
a  hearing  necessary  to  protect  the  rights 
of  any  party  in  interest.  If  the  deputy 
commissioner  determines  that  a  hearing 
is  required  or  is  necessary  to  the  resolu¬ 
tion  of  any  issue,  he  shall  refer  the  case 
to  the  Chief  Administrative  Law  Judge 
who  will  assign  it  for  a  hearing.  The 
deputy  commissioner  may  not  deny  a 
request  for  a  hearing  if  the  requirements 
of  §  725.451  are  met. 

§  72.5.453  Type  of  hearing;  particH. 

In  contested  cases  for  which  a  formal 
hearing  is  deemed  necessary,  the  hearing 
shall  be  conducted  by  an  administrative 
law  judge  designated  by  the  Chief  Ad¬ 
ministrative  Law  Judge.  The  necessary 
parties  to  this  hearing  are  the  adminis¬ 
trative  law  judge  and  all  parties  in  in¬ 
terest  or  their  designated  representative, 
except  that  any  party  may  waive  his  right 
to  be  heard  as  to  any  or  all  issues.  All 
hearings  shall  be  conducted  in  accord¬ 
ance  with  the  provisions  of  5  U.S.C.  554 
et  seq.  If  any  party  in  interest  chooses  to 
plead  his  own  case  at  a  formal  hearing 
he  may  do  so  only  upon  the  approval  of 
the  administrative  law  judge.  If  the  ad¬ 
ministrative  law  judge  determines  that 
such  party  may  not  be  sufficiently  able 
to  protect  his  rights  imder  the  Act.  he 
may  forbid  such  party  to  plead  his  own 
case  and  instead  require  that  such  party 
obtain  the  services  of  a  qualified  repre¬ 
sentative. 

§  725.454  ISulier  of  lioariiig. 

In  each  case  in  which  a  hearing  is 
ordered  the  deputy  commissioner  sliall 


prepare  a  notice  of  hearing  for  the  signa¬ 
ture  of  the  Chief  Administrative  Law 
Judge  and  by  service  thereof  shall  give  all 
parties  in  Interest  at  least  10  days’  notice 
of  the  time  and  place  at  which  the  hear¬ 
ing,  or  any  prehearing  conference  is  to. 
be  conducted  and  the  issues  to  be  re¬ 
solved.  The  notice  of  hearing  shall  be 
sent  to  each  party  in  interest  by  certified 
mail.  No  issue  may  be  raised  or  discussed 
at  a  hearing  if  the  party  who  must  con¬ 
test  the  issue  has  not  had  at  least  10 
days  notice  that  the  issue  was  to  be 
raised  at  the  hearing,  unless  he  waives 
such  notice  in  writing  or  on  the  record  in 
the  proceeding. 

§  725.455  Hearing  €>n  new  Issues. 

(a)  At  any  time  after  a  hearing  has 
been  ordered  and  before  a  final  decision 
has  been  mailed,  the  administrative  law 
judge  may  in  his  discretion,  either  on 
the  application  of  a  party  or  on  his  own 
motion,  give  notice  that  he  will  consider 
any  specified  new  issue.  In  such  a  case 
the  administrative  law  judge  shall  give 
the  parties  at  least  10  days’  notice  of 
the  hearing  on  the  new  issue,  unless  they 
stipulate  that  the  issue  may  be  heard  at 
an  earlier  time,  and  shall  proceed  to 
hearing  on  the  new  issue  in  the  same 
manner  as  he  would  on  an  issue  Initially 
considered. 

(b)  A  hearing  on  any  new  issue  shall 
be  limited  to  a  discussion  of  that  new 
issue. 

(c)  In  the  event  that  a  new  issue  is 
raised  at  the  time  any  formal  hearing 
is  conducted,  the  party  confronted  with 
that  new  issue  may,  upon  request  to  the 
administrative  law  judge,  be  granted  a 
continuance  of  not  less  than  10  days 
with  respect  to  that  new  issue. 

§  725.456  Time  and  place  of  hearing. 

(a)  The  Chief  Administrative  Law 
Judge  shall  assign  a  definite  time  and 
place  for  the  formal  hearing  and  shall 
include  this  information  in  his  notice  to 
the  parties. 

(b)  If  the  claimant’s  residence  is  not 
in  any  State,  the  Chief  Administrative 
Law  Judge  may,  in  his  discretion,  deter¬ 
mine  an  appropriate  location  for  the 
hearing. 

§  72.5.457  Change  of  time  and  place  for 
hearing;  Iranttfer  of  cases. 

(a)  The  Chief  Administrative  Law 
Judge  or  the  administrative  law  judge 
may  change  the  time  and  place  for  the 
hearing,  either  on  his  own  motion  or  for 
good  cause  shown  by  a  party.  The  Chief 
Administrative  Law  Judge  or  adminis¬ 
trative  law  judge  may  adjourn  or  post¬ 
pone  the  hearing,  or  he  may  reopen  the 
hearing  for  the  receipt  of  additional 
evidence  at  any  time  prior  to  the  mailing 
to  the  parties  of  the  decision  in  the  case. 
Unless  otherwise  agreed,  at  least  10  days’ 
notice  shall  be  given  to  the  parties  of 
any  change  in  the  time  or  place  of  hear¬ 
ing. 

<b)  At  any  time  after  a  notice  of  hear¬ 
ing  has  been  issued  the  Chief  Adminis¬ 
trative  Law  Judge  may  for  good  cause 
transfer  such  case  from  one  administra¬ 
tive  law  judge  to  another. 


Conduct  of  Hearings  . 

§  725.460  Hearing  procedure.s — gener¬ 
ally. 

All  hearings  shall  be  attended  by  the 
parties  or  their  representatives  and  such 
other  persons  as  the  administrative  law 
judge  deems  necessary  and  proper.  The 
administrative  law  judge  shall  inquire 
fully  into  the  matters  at  issue  and  shall 
receive  in  evidence  the  testimony  of  wit¬ 
nesses  and  any  documents  which  are 
relevant  and  material  to  such  matters. 
If  the  administrative  law  judge  believes 
that  there  is  relevant  and  material  evi¬ 
dence  available  which  has  not  been  pre¬ 
sented  at  the  hearing,  he  may  adjourn 
the  hearing  or.  at  any  time,  prior  to  the 
mailing  of  notice  of  the  decision,  reopen 
the  hearing  for  the  receipt  of  such  evi¬ 
dence.  The  order  in  which  evidence  and 
allegations  shall  be  presented  and  the 
procedures  at  the  hearing  generally,  ex¬ 
cept  as  these  regulations  otherwise  ex¬ 
pressly  provide,  shall  be  in  the  discretion 
of  the  administrative  law  judge  and  of 
such  nature  as  to  afford  the  parties  a 
reasonable  opportunity  for  a  fair  hear¬ 
ing.  The  unexecused  failure  of  any  party 
or  such  party’s  duly  authorized  repre¬ 
sentative  to  attend  a  formal  hearing 
shall  constitute  a  waiver  of  such  party’s 
rights  to  present  evidence  in  respect  of 
the  issues  to  be  determined  at  the  hear¬ 
ing. 

§  725.461  Evidence. 

In  making  an  investigation  or  inquiry 
or  conducting  a  hearing  the  administra¬ 
tive  law  judge  shall  not  be  bound  by 
common  law  or  statutory  rules  of  evi¬ 
dence  or  by  technical  or  formal  rules 
of  procedure,  except  as  provided  by  5 
U.S.C.  554  and  this  subpart.  He  may 
conduct  such  investigation  or  inquiry 
as  to  best  ascertain  the  rights  of  the 
parties.  Declarations  of  a  deceased  miner 
concerning  his  disability  or  cause  of 
death  in  respect  of  which  the  investiga¬ 
tion  or  inquiry  is  being  made  or  the  hear¬ 
ing  conducted  shall  be  received  in  evi¬ 
dence  and  shall,  if  corroborated  by  other 
evidence,  be  sufficient  to  establish  the 
disability  or  cause  of  death. 

§  725.462  WitncHAcs. 

(a)  Witnesses  at  the  hearing  shall 
testify  under  oath  or  affirmation.  The  ad¬ 
ministrative  law  judge  may  examine  the 
witnesses  and  shall  allow  the  parties  or 
their  representatives  to  question  the 
witness  with  respect  to  any  matters  rele¬ 
vant  and  material  to  any  issue  pending 
before  him. 

(b)  No  person  shall  be  required  to  at¬ 
tend  as  a  witness  in  any  proceeding  be¬ 
fore  an  administrative  law  judge  at  a 
place  more  than  100  miles  from  his  place 
of  residence,  unless  his  lawful  mileage 
and  fee  for  1  day’s  attendance  shall  be 
paid  to  him  in  advance  of  the  hearing 
date. 

§  725.463  Depo^ilions;  interrogatories. 

The  testimony  of  any  witness  may  be 
taken  by  deposition  or  interrogatory  ac¬ 
cording  to  the  rules  of  practice  of  the 
Federal  district  court  for  the  judicial 
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district  in  which  the  case  is  pending  (or 
of  the  U.S.  District  Court  for  the  District 
of  Columbia  if  the  case  is  pending  in  the 
District) . 

§  725.464  ^'itiiessi 

(a)  Witnesses  summoned  in  a  formal 
hearing  before  an  administrative  law 
judge  or  w'hose  depositions  are  taken 
shall  receive  the  same  fees  and  mileage 
as  witnesses  in  courts  of  the  United 
States  (Act,  sections  415  and  422  and 
Longshoremen's  Act,  section  25).  Except 
as  provided  in  paragraph  (d)  of  this 
section,  such  fees  shall  be  paid  by  the 
party  summoning  the  witness. 

(b)  Expert  witness  fees  in  excess  of 
the  amounts  to  which  an  individual 
would  be  entitled  under  paragraph  (a) 
of  this  section  shall  be  paid  by  the  party 
summoning  such  expert  witness  imless 
the  Chief  Administrative  Law'  Judge  or 
the  administrative  law  judge  determines 
that  such  expert  witness  is  necessary  and 
that  a  claimant  is  financially  unable  to 
secure  such  witness.  If  in  the  opinion  of 
the  Chief  Administrative  Law  Judge,  the 
requirements  of  this  paragraph  are  met 
appropriate  action  will  be  taken  to  pay 
such  expert  witness  fee  on  behalf  of  the 
claimant.  Requests  for  reimbursement  or 
direct  payment  of  an  expert  witness  fee 
shall  be  directed  to  the  Chief  Adminis¬ 
trative  Law  Judge  or  the  administrative 
law  judge  assigned  the  case  no  less  than 
5  days  prior  to  the  hearing  date. 

(c)  No  claimant  shall  be  required  to 
bear  the  financial  responsibility  for  pro¬ 
ducing  an  expert  w  itness  for  cross  exami¬ 
nation  if  such  expert  witness,  regardless 
of  his  availability  to  attend  the  hearing, 
has  previously  submitted  depositions,  in¬ 
terrogatories,  or  attested  medical  re¬ 
ports.  Such  expert  witness,  if  he  is  re¬ 
quired  to  attend  the  hearing  shall  be 
.summoned  and  shall  have  his  expert 
witness  fee  paid  by  the  party  in  inter¬ 
est  other  than  the  claimant,  w'ho  desires 
to  cross  examine  such  exi>ert  witness. 

(d)  Pursuant  to  section  422  of  the  Act 
and  section  28fd)  of  the  Longshoremen’s 
Act,  in  cases  where  an  attorney’s  fee  is 
awarded  against  such  operator  or  car¬ 
rier  (see  §  725.419)  there  may  be  further 
assessed  against  such  operator  or  car¬ 
rier  as  costs,  fees  and  mileage  for  neces¬ 
sary  witnesses  attending  the  hearing  at 
the  instance  of  the  claimant.  Both  the 
necessity  for  the  witness  and  the  reason¬ 
ableness  of  the  fees  of  expert  witnesses 
must  be  approved  by  the  appropriate  ad¬ 
judication  officer  or  court  as  the  case  may 
be.  The  amounts  awarded  against  an  op¬ 
erator  or  carrier  as  attorney’s  fees,  costs, 
fees  and  mileage  for  witnesses  ^all  not 
in  any  respect  affect  or  diminish  benefits 
payable  under  the  Act. 

§  725.465  Oral  argument  and  written 
allegations. 

The  parties,  upon  their  request,  shall 
be  allowed  a  reasonable  time  for  the 
presentation  of  oral  argument  and  for 
the  filing  of  briefs  or  other  written  state¬ 
ments  of  allegations  as  to  facts  or  law. 
Copies  of  any  brief  or  other  written 
statement  sh^dl  be  filed  with  the  admin¬ 
istrative  law  judge  and  served  on  all 


parties  in  Interest  by  the  party  sub¬ 
mitting  the  brief  or  statement. 

§  725.466  Waiver  of  right  to  appear  and 
present  evidence. 

If  all  parties  w^aive  their  right  to  ap¬ 
pear  before  the  administrative  law  judge 
or  to  present  evidence  or  argument  per¬ 
sonally  or  by  representative,  it  shall  not 
be  necessary  for  the  administrative  law 
judge  to  give  notice  of  or  conduct  an  oral 
hearing.  A  waiver  of  the  right  to  appear 
and  present  evidence  and  allegations  as 
to  facts  and  law  shall  be  made  in  writing 
and  filed  with  the  Chief  Administrative 
Law  Judge  or  the  administrative  law 
judge.  Such  waiver  may  be  withdrawn 
by  a  party  at  any  time  prior  to  the  mail¬ 
ing  of  notice  of  the  decision  in  the  case. 
Even  though  all  of  the  parties  have  filed 
a  waiver  of  the  right  to  appear  and  pre¬ 
sent  evidence  and  contentions  at  a  for¬ 
mal  hearing,  the  administrative  law 
judge  may,  nevertheless,  give  notice  of  a 
time  and  place  and  conduct  a  hearing,  if 
he  believes  that  the  personal  appearance 
and  testimony  of  the  party  or  parties 
would  assist  him  to  ascertain  the  f8u:ts  in 
issue  in  the  case.  Where  such  a  waiver 
has  been  filed  by  all  parties,  and  they  do 
not  appear  before  the  administrative  law 
judge  personally  or  by  representative, 
the  administrative  law  judge  shall  make 
a  record  of  the  relevant  written  evidence, 
including  applications,  written  state¬ 
ments,  certificates,  affidavits,  reports, 
and  whatever  other  relevant  and  ma¬ 
terial  evidence  the  party  or  parties  may 
present  in' writing  for  consideration  by 
the  administrative  law  judge.  Such  docu¬ 
ments  shall  be  considered  as  all  of  the 
evidence  in  the  case  and  the  decision 
shall  be  based  on  them. 

§  725.467  C'.r>nM>lidalccl  isKue^^. 

When  one  or  more  additional  issues 
are  raised  before  the  administrative  law 
judge  pursuant  to  S  725.455,  such  issues 
may,  in  the  discretion  of  the  Chief  Ad¬ 
ministrative  Law  Judge,  be  consolidated 
for  hearing  and  decision  with  other  is¬ 
sues  pending  before  the  administrative 
law  judge  upon  the  same  request  for  a 
hearing,  whether  or  not  the  same  or 
substantially  similar  evidence  is  rele¬ 
vant  and  material  to  the  matters  in  issue. 
A  single  decision  may  be  made  upon  all 
such  issues. 

§  725. 168  Join!  Iiearings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially  sim¬ 
ilar  evidence  is  relevant  and  material  to 
the  matters  in  issue  at  each  such  hear¬ 
ing  the  Chief  Administrative  Law  Judge 
may  upon  motion  by  any  party  in  inter¬ 
est,  or  on  his  own  motion  or  on  the 
motion  of  an  adjudication  officer,  order 
the  administrative  law  Judge  assigned 
the  case  to  fix  the  same  time  and  place 
for  each  such  hearing  and  conduct  all 
such  hearings  jointly.  Where  joint  hear¬ 
ings  are  held,  a  single  record  of  the 
proceedings  shall  be  made  and  the  evi¬ 
dence  Introduced  in  one  case  may  be 
considered  as  introduced  in  the  others 
and  a  separate  or  joint  decision  shall  be 
made,  as  appropriate. 


§  725.469  Record  of  hearing. 

All  formal  hearings  shall  be  open  to 
the  public  and  shall  be  stenographically 
reported.  All  evidence  upon  which  the 
administrative  law  judge  relies  for  his 
final  decision  shall  be  contained  in  the 
transcript  of  testimony  either  directly 
or  by  appropriate  reference.  All  medi¬ 
cal  reports,  exhibits,  and  any  other 
pertinent  document  or  record  either  in 
whole  or  in  material  part  shall  be  in¬ 
corporated  into  the  record  either  by 
reference  or  as  an  appendix. 

Dismissals 

§  725.471  DismisKal  of  the  ea^e  or  elaini 

by  application  of  party. 

With  the  approval  of  the  Chief  Ad¬ 
ministrative  Law  Judge  or  administra¬ 
tive  law  judge  at  any  time  prior  to 
the  mailing  of  notice  of  the  decision,  a 
case  or  claim  may  be  dismissed  upon 
the  application  of  any  party.  A  party 
may  request  a  dismissal  by  filing  a  writ¬ 
ten  notice  of  such  request  with  the  Chief 
Administrative  Law  Judge  or  adminis¬ 
trative  law  judge  or  orally  stating  such 
request  at  the  hearing. 

§  725.472  Disraifwal  by  aliandunnieni  c»r 

parly. 

Notwithstanding  the  provisions  of 
§  725.425,  with  the  approval  of  the  Chief 
Administrative  Law  Judge  or  adminis¬ 
trative  law  judge,  a  case  or  claim  may 
also  be  dismissed  upon  its  abandonment 
by  the  claimant.  A  party  shall  be  deemed 
to  have  abandoned  his  case  or  claim  if 
neither  the  party  nor  his  representative 
appears  at  the  time  and  place  fixed  for 
the  hearing  and  either  (a)  prior  to  the 
time  for  hearing  such  party  does  not 
show  good  cause  as  to  why  neither  he  nor 
his  representative  can  appear  or  (b) 
within  10  days  after  the  mailing  of  a 
notice  of  hearing  to  him  to  show  cause, 
such  party  does  not  show  good  cause  for 
such  failure  to  appear  and  failure  to 
notify  the  Chief  Administrative  Law 
Judge  or  administrative  law  judge  prior 
to  the  time  fixed  for  hearing  that  he 
cannot  appear. 

§  725.473  DinmisMil  for  cauM*. 

The  Chief  Administrative  Law  Judge 
or  administrative  law  judge  may,  on  his 
own  motion  or  at  the  request  of  any 
party,  dismiss  a  case  or  claim,  either 
entirely  or  as  to  any  stated  issue,  under 
any  of  the  following  circumstances: 

(1)  Res  judicata. — A  case  or  claim 
shall  be  dismissed  for  cause  where  there 
has  been  a  previous  final  determination 
or  decision  with  respect  to  the  rights 
or  obligations  of  the  same  party  on  the 
same  facts  pertinent  to  the  same  issue 
or  issues. 

(2)  No  right  to  a  hearing. — A  case, 
claiih,  or  party  shall  be  dismissed  for 
cause  where  the  party  requesting  a  hear¬ 
ing  is  not  a  proper  party  under  §  725.411 
or  does  not  have  a  right  to  a  hearing 
under  the  provisions  of  this  part.  A  case 
or  claim  may  be  dismissed  as  to  any 
party  who  is  not  a  proper  party  to  the 
case  or  claim  pursuant  to  §  725.411. 
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§  725.474  Notice  of  dismittsul  and  right 
to  request  review  thereon. 

Notice  of  the  Chief  Administrative  Law 
Judge’s  or  administrative  law  judge’s 
dismissal  action  shall  be  given  to  the 
parties  or  mailed  to  them  at  their  last 
known  addresses  within  20  days  from  the 
date  on  which  the  hearing  was  sched¬ 
uled.  Such  notice  shall  advise  the  parties 
of  their  right  to  request  review  by  the 
Benefits  Review  Board  pursuant  to 
§  725.490. 

§  725.475  Effect  of  dismissal. 

The  dismissal  of  a  case  or  claim  shall 
be  final  and  binding  unless  suspended 
or  set  aside  (see  §  725.486). 

COBCPLETION  OF  FORMAL  HEARING 

§  725.480  Termination  of  formal  hear¬ 
ings. 

Formal  hearings  are  officially  termi¬ 
nated  when  all  the  evidence  has  been  re¬ 
ceived,  witnesses  heard,  pleadings  and 
briefs  submitted  to  the  administrative 
law  judge,  and  the  transcript  of  the  pro¬ 
ceedings  has  been  printed  and  delivered 
to  the  administrative  law  judge. 

§  725.481  Issuance  of  final  decision  and 
order. 

Within  20  days  after  the  official  termi¬ 
nation  of  the  hearing  as  defined  by 
§  725.480,  the  administrative  law  judge 
shall  issue  a  decision  and  order  with 
respect  to  the  claim  making  an  award  to 
the  claimant  or  rejecting  the  claim. 

§  725.482  Form  of  final  dcK'ision  and 
order. 

(a)  Orders  adjudicating  claims  for 
benefits  or  suspending  payments  of  bene¬ 
fits  shall  be  designated  by  the  term  “de¬ 
cision  and  order’’  followed  by  a  descrip¬ 
tive  phrase  designating  the  particular 
type  of  such  order,  such  as  “award  of 
benefits,’’  “rejection  of  claim,’’  “suspen¬ 
sion  of  benefits,’’  “modification  of 
award.  All  decisions  and  orders  shall  con¬ 
tain  the  names  of  the  parties  in  inter¬ 
est,  a  stateme.it  of  the  basis  therefore, 
findings  of  fact,  an  award,  rejection,  or 
other  appropriate  paragraph  contain¬ 
ing  the  action  of  the  administrative  law 
judge.  Final  decisions  and  orders  shall 
be  signed  by  the  administrative  law 
judge  at  two  places  following  the  action 
paragraph. 

(b)  Copies  of  decisions  and  orders 
shall  be  served  personally  or  by  certified 
mail  upon  the  parties  in  interest. 

§  72.5.483  Contents  of  decision  and 
order. 

(a)  Findings  of  Fact. — (1)  All  original 
decisions  and  orders  shall  contain,  in  the 
paragraph  headed,  "Findings  of  Fact.” 
findings  with  respect  to  the  names  and 
addresses  of  the  parties  in  interest,  and 
dates  and  places  of  employment  per¬ 
tinent  to  the  claim,  the  circumstances 
surrounding  the  coal  miner’s  exfiosure 
to  respirable  coal  dust,  the  nature  and 
extent  of  the  disability,  notice  of  total 
disability  or  death,  and  such  other  facts 
as  may  be  necessary  to  determine  all  of 
the  issues  raised  before  the  administra¬ 
tive  law  judge  upon  the  hearing  of  the 


case  or  otherwise,  but  in  case  of  rejec¬ 
tion  of  the  'm  the  administrative  law 
judge  may  i  -s  discretion  omit  any  find¬ 
ings  unnecfccsary  to  support  such  action. 
In  cases  in  which  the  claim  is  rejected, 
the  groimds  for  such  rejection  shall  be 
stated  in  a  paragraph  following  the 
findings  of  fact. 

(2)  In  orders  other  than  the  original 
order,  the  statement  of  the  basis  for  the 
order  shall  contain  reference  to  all  prior 
orders  with  the  dates  thereof.  In  such 
orders  the  findings  of  fact  shall  relate 
only  to  the  immediate  Issues  before  the 
administrative  law  judge  without  restate¬ 
ment  of  facts  foimd  in  any  prior  order 
relating  to  the  same  disability  or  death, 
unless  necessary  for  the  completeness  of 
the  order. 

(b)  Conclusions  of  Law. — ^All  decisions 
and  orders  shall  contain  after  the  find¬ 
ings  of  fact  a  paragraph  entitled  “Con¬ 
clusions  of  Law.’’  ’This  paragraph  shall, 
when  appropriate,  contain  statements  of 
all  ultimate  facts  necessary  to  support 
the  action  of  the  administrative  law 
judge.  ’This  paragraph  shall  contain 
among  other  things  a  statement  as  to  the 
cledmant’s  eligibility  for  benefits  and. 
when  appropriate,  a  statement  asserting 
or  denying  the  liability  of  an  operator  or 
his  insurance  carrier  for  the  payment  of 
benefits  to  the  claimant  for  any  periods 
after  December  31,  1973. 

(c)  Order. — All  decisions  and  orders 
shall  contain  after  the  conclusions  of  law 
the  orders  of  the  administrative  law 
judge  directing  the  parties  to  take  any 
action  consistent  with  the  findings  of 
fact  and  conclusions  of  law  as  required 
by  the  Act. 

§  725.481  Formal  hearings:  filing  and 
mailing  of  orders;  di'wsition  of 
transcripts. 

The  administrative  law  judge  shall, 
within  20  days  after  the  official  termina¬ 
tion  of  the  hearing,  deliver  by  mail,  or 
otherwise,  to  the  office  of  the  deputy 
commlsisoner  having  original  jurisdic¬ 
tion,  the  transcript  of  the  hearing,  and 
other  documents  or  pleadings  filed  with 
him  with  respeeWto  the  claim,  together 
with  his  signed  order.  Upon  receipt  there¬ 
of.  the  deputy  commissioner,  being  the 
official  custodian  of  all  records  with  re¬ 
spect  to  such  claims  within  his  jurisdic¬ 
tion,  shall  formally  date  and  file  the 
transcript,  pleadings,  and  benefits  order 
(original)  in  his  office.  Such  filing  shall 
be  accomplished  as  expeditiously  as  pos¬ 
sible,  and  the  deputy  commissioner  shall, 
on  the  same  day  as  the  filing  was  accom¬ 
plished,  send  by  certified  mail  a  copy  of 
the  order  to  the  parties  and  to  represent¬ 
atives  of  the  parties,  if  any.  Appiended 
to  each  such  copy  shall  be  a  paragraph 
entitled  “proof  of  service,”  containing 
the  certification  of  the  deputy  commis¬ 
sioner  that  the  copies  were  mailed  on 
the  date  stated,  to  each  of  the  parties 
and  their  representatives,  as  shown  in 
said  paragraph. 

§  725.485  Interlocutory  matters  to  be 
di.Hpo8cd  of  without  formal  orders. 

Decisions  and  orders  or  other  formal 
orders  shall  not  be  made  or  filed  with  re¬ 


spect  to  interlocutory  matters  of  a  pro¬ 
cedural  nature  arising  during  the  pend¬ 
ency  of  a  case  where  benefits  have  been 
claimed. 

§  725.486  Finality  of  decisions  and 
orders. 

Decisions  and  orders  issued  pursuant 
to  §  725.442  or  §  725.481  shall  become  ef¬ 
fective  when  filed  in  the  office  of  the 
deputy  commissioner,  and  unless  pro¬ 
ceedings  for  suspension  or  setting  aside 
of  such  orders  are  Instituted  within  30 
days  of  such  filing,  shall  become  final 
at  the  exrtfration  of  the  30th  day  after 
such  filing,  as  provided  in  section  21  of 
the  Longshoremen’s  Act. 

§  725.487  Withdrawal  of  controversion 
of  iiisues  set  for  formal  hearing — 
effect. 

Whenever  a  party  withdraws  his  con¬ 
troversion  of  the  issues  set  for  a  formal 
hearing,  the  administrative  law  judge 
shall  halt  the  proceedings  upon  receipt 
from  said  party  of  a  signed  statement  to 
that  effect  and  forthwith  notify  the  dep¬ 
uty  commissioner  who  shall  then  proceed 
to  dispose  of  the  case  as  provided  for  in 
§  725.442. 

§  725.488  Modification  of  awards. 

Upon  his  own  initiative,  or  upon  the 
application  of  any  party  in  interest,  on 
the  groimd  of  a  change  in  conditions  or 
because  of  a  mistake  in  a  determination 
of  fact  by  the  administrative  law  judge, 
the  administrative  law  judge  may,  at  any 
time  prior  to  1  year  after  the  date  of  the 
last  payment  of  benefits,  or  at  any  time 
prior  to  1  year  after  the  rejection  of  a 
claim,  review  a  case  in  accordance  with 
the  procedure  prescribed  in  respect  of 
claims  in  this  subpart  and  in  accordance 
therewith  issue  a  new  final  decision  and 
order  which  may  terminate,  continue,  or 
reinstate,  increase,  or  decrease  such  ben¬ 
efits,  or  award  berfefits.  Such  new  order 
shall  not  affect  any  benefits  previously 
paid,  except  that  an  award  increasing 
the  benefits  rate  may  be  made  effective 
from  the  date  of  the  entitlement  and 
if  any  part  of  the  benefit  due  or  to  be¬ 
come  due  is  unpaid,  an  award  decreasing 
the  benefit  rate  may  be  made  effective 
froqa  the  date  of  entitlement,  and  any 
payment  made  prior  thereto  in  excess 
of  such  decreased  rate  shall  be  deducted 
from  any  unpaid  benefit  pursuant  to 
Subpart  C  of  this  part. 

Appeals  from  Decisions  and  Orders 
§  725.490  Riglit  to  appeal;  Heiirfil.H  Re¬ 
view  Hoard. 

Any  party  in  interest,  adversely  af¬ 
fected  or  aggrieved  by  a  decision  or  or¬ 
der  of  an  adjudication  officer  issued  pur¬ 
suant  to  S  725.481  may  within  30  days 
from  the  filing  of  such  decision  or  order 
appeal  such  decision  or  order  to  the 
Benefits  Review  Board. 

§  725.491  Procedure  befort^  the  Hoard. 

All  appeals  filed  with  the  Board  shall 
be  processed  and  determined  pursuant 
to  rules  and  regulations  duly  promul¬ 
gated  by  the  Board  as  authorized  by  the 
Secretary  in  20  CFR  Part  802. 
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§  725.492  Judicial  review. 

Pursuant  to  section  21(c)  of  the  Long¬ 
shoremen’s  and  Harbor  Workers’  Com¬ 
pensation  Act  as  incorporated  by  section 
422  of  Part  C  of  Title  IV  of  the  Act,  any 
person  adversely  affected  or  aggrieved  by 
a  final  order  of  the  Board  may  obtain  a 
review  of  that  order  in  the  U.S.  Court  of 
Appeals  for  the  circuit  in  which  the  dis¬ 
ability  occurred  by  filing  in  such  coiirt 
within  60  days  following  the  issuance  of 
such  Board  order  a  written  petition 
praying  that  the  order  be  modified  or  set 
aside.  The  LHWCA  provides  that  pay¬ 
ment  of  the  amounts  required  by  an 
award  shall  not  be  stayed  pending  final 
decision  in  any  such  proceeding  unless 
ordered  by  the  court.  No  stay  shall  be 
issued  unless  the  court  finds  toat  irrep¬ 
arable  injury  would  otherwise  ensue  to 
an  operator  or  carrier. 

§  725.493  Certification  of  record  for 
judicial  review. 

Whenever  the  record  of  a  hearing  shall 
be  required  for  review  or  otherwise  by 
any  court  of  competent  jurisdiction,  tte 
Secretary  or  his  designated  represent¬ 
ative  shall  transmit  the  record  with  a 
certification  thereof  over  an  appropriate 
signature  as  the  official  record  of  the 
case  in  his  custody.  ’The  certification 
shall  list  each  transcript  of  testimony 
and  other  paper  includ^  in  the  record. 

§  725.494  Co«U  in  proceedings  brought 
witliout  reasonaUe  grounds. 

If  the  court  having  jurisdiction  of  pro¬ 
ceedings  in  respect  of  any  claim  or  final 
decision  and  order  determines  that  the 
proceedings  in  respect  of  such  claim  or 
order  have  been  instituted  or  continued 
without  reasonable  ground,  the  costs  of 
such  proceedings  shall  be  assessed  against 
the  party  who  has  so  instituted  or  con¬ 
tinue  such  proceedings  (Act,  section 
422  and  Longeoremen’s  Act,  section  26) . 

Subpart  F — Payment  of  Benefits 
General 

§  725.501  Applicability  of  this  subparU 

For  purposes  the  Department  of 
Labor’s  administration  of  Part  C  of  Title 
IV  of  the  Act,  benefits  shall  be  deter¬ 
mined  and  paid  pursuant  to  the  provi¬ 
sions  of  this  subpart.  ’This  subpart  ap¬ 
plies  to  all  new  claims  of  eUgible  individ¬ 
uals  filed  after  December  31,  1973,  as 
well  as  new  claims  filed  with  the  Depart¬ 
ment  of  Labor  pursuant  to  section  415 
of  Part  B  of  Title  IV  of  the  Act  by  claim¬ 
ants  entitled  thereby  to  benefit  payments 
under  Part  C  of  ’Title  TV  after  Decem¬ 
ber  31,  1973.  However,  in  respect  to  new 
claims  filed  under  section  415  of  the  Act, 
no  payment  of  benefits  imder  this  Sub¬ 
part  P  of  this  Part  725  shall  commence 
before  January  1,  1974.  Benefits  due  any 
eligible  individual  from  the  Der>artment 
of  Labor  which  are  payable  under  Part 
B  of  Title  TV  of  the  Act,  shall  be  deter¬ 
mined  and  paid  pursuant  to  Subpart  C 
of  Part  720  of  this  subchapter. 


§  725.502  Manner  of  payment ;  payment 
periods. 

(a)  Benefits  under  this  Act  shall  be 
paid  periodically,  promptly,  and  directly 
to  the  person  entitled  thereto.  Coal  mine 
operators  shall  be  liable  for  such  pay¬ 
ments  as  provided  in  Subpart  D  of  this 
Part  725. 

(b)  Benefits  are  payable  for  monthly 
periods.  If  the  claimant  meets  all  the  re¬ 
quirements  for  entitlement  to  benefits 
in  the  same  month  in  which  his  claim 
is  filed,  the  filing  will  be  effective  for  the 
whole  month.  If  a  claimant  dies  in  the 
first  month  for  which  he  meets  all  the 
requirements  for  entitlement  to  bene¬ 
fits,  he  will  be  considered  to  be  entitled 
to  benefits  for  that  month. 

(c)  On  the  14th  day  after  the  date 
when  there  has  been  a  determination  by 
a  deputy  commissioner  or  decision  by  sm 
administrative  law  judge  to  the  effect 
that  the  claimant  is  entitled  to  receive 
benefits,  or  the  date  when  payment  of 
benefits  has  been  ordered  pursuant  to 
S72S.312(b),  the  first  installment  of 
benefits  for  which  an  operator  or  his 
carrier  is  determined  liable  shall  be¬ 
come  due  and  all  benefits  then  due  shall 
be  paid.  Thereafter  compensation  shall 
be  paid  in  monthly  installments,  except 
where  the  adjudicating  officer  deter¬ 
mines  that  pajrment  in  installments 
should  be  made  in  some  other  fashion. 

§  725.503  Date  from  which  benefits  shall 
be  payable. 

(a)  Section  6(a)  of  the  Longshore¬ 
men’s  Act  as  incorporated  by  section 
422  of  Part  C  of  Title  IV  of  the  Act  re¬ 
quires  that  in  the  case  of  total  disability 
benefits  shall  be  payable  to  eligible  bene¬ 
ficiaries  from  the  date  of  the  onset  of 
such  total  disability  and  in  the  case  of 
death,  benefits  shall  be  payable  to  eligi¬ 
ble  beneficiaries  from  the  date  of  such 
death.  In  no  event  shall  benefit  payments 
be  required  under  this  part  for  any  pe¬ 
riod  prior  to  January  1, 1974. 

(b)  Each  decision  and  order  Issued  by 
an  adjudication  officer  with  respect  to 
a  claim  shall,  pursuant  to  the  require¬ 
ments  of  paragraph  (a)  of  this  section, 
state  the  date  from  which  benefits  are 
payable  to  eligible  beneficiaries. 

(c)  Benefits  payable  for  any  period 
prior  to  the  date  of  the  decision  and  or¬ 
der  awarding  such  benefits  shall  be  com¬ 
puted  on  the  basis  of  the  benefit  rate 
applicable  to  such  period. 

(d)  In  light  of  the  fact  that  it  may 
not  be  possible  in  certain  instances  to 
determine  the  date  upon  which  a  miner 
became  totally  disabled  due  to  pneumo¬ 
coniosis,  the  adjudication  officer  charged 
with  the  responsibility  for  determining 
such  miner’s  claim  may,  in  the  absence 
of  evidence  to  the  contrary  and  imder 
appropriate  circumstances,  determine 
that  such  miner’s  total  disability  due  to 
pneumoconiosis  began  on  the  date  such 
miner’s  claim  was  filed. 

(e)  No  provision  of  this  section  shall 
be  construed  to  in  any  way  expand  or 
alter  the  requirements  of  f  725.124  of 


this  Part  725  which  sets  forth  the  time 
limits  within  which  a  claim  under  sec¬ 
tion  422  of  Part  C  of  Title  IV  of  the  Act 
must  be  filed. 

§  725.504  Payees. 

Benefits  may  be  paid,  as  appropilate, 
to  a  beneficiary,  to  a  qualified  dependent, 
or  to  a  representative  authorized  under 
this  subpart  to  receive  payments  on  be¬ 
half  of  such  beneficiary  or  dependent. 

§  725.505  Payment  on  behalf  of  an* 
other;  **legal  guardian”  defined. 

Benefits  are  paid  only  to  the  bene¬ 
ficiary  or  his  legal  guardian  or  repre¬ 
sentative  payee.  As  used  in  this  section, 
“legal  guardian”  means  an  individual 
who  has  been  appointed  by  a  court  of 
competent  Jurisdiction  or  otherwise  ap- 
px)inted  pursuant  to  law,  to  assume  con¬ 
trol  of  and  responsibility  for  the  care 
of  the  beneficiary,  the  management  of 
his  estate,  or  both. 

§  725.506  Guardian  for  minor  or  in¬ 
competent. 

An  adjudication  officer  may  require 
that  a  guardian  or  representative  be  ap¬ 
pointed  to  receive  benefits  payable  to  any 
person  who  is  mentally  incompetent  or  a 
minor  and  to  exercise  the  powers  granted 
to,  or  to  perform  the  duties  required  of, 
such  person  under  the  Act. 

§  725.507  Amignment  and  exemption 
from  claima  of  creditors. 

No  assignment,  release,  or  commuta¬ 
tion  of  boiefits  due  or  payable  under  this 
part,  except  as  provided  by  the  Act  as 
implemented  by  this  Part  725,  shall  be 
valid,  and  such  benefits  shall  be  exempt 
from  all  claims  of  creditors  and  from 
levy,  execution,  and  attachment  or  other 
remedy  for  recovery  or  collection  of  a 
debt,  which  exemption  may  not  be  waived 
(Act,  section  422,  and  Longshoremen’s 
Act,  section  16). 

Benefit  Rates 

§  725.510  Computation  of  benefits. 

(a)  Basic  rate. — The  benefit  amount 
of  each  beneficiary  entitled  to  a  boiefit 
for  a  month  is  determined,  in  the  first 
instance,  by  computing  the  “basic  rate.’’ 
The  basic  rate  is  equal  to  50  percent  of 
the  minimum  monthly  payment  to  which 
a  totally  disabled  Federal  employee  in 
Grade  GS-2  would  be  entitled  for  such 
month  under  the  Federal  Employees’ 
Compensation  Act,  Chapter  81,  ’Title  5, 
United  States  Code.  That  rate  for  a 
month  is  determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (step  1)  for  Grade  GS-2  of 
the  General  Schedule  applicable  to  such 
month  (see  5  UB.C.  5332) ; 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount  deter¬ 
mined  in  paragraph  (a)  (1)  of  this  sec¬ 
tion  by  12; 

(3)  Ascertaining  the  minimum  month¬ 
ly  payment  under  the  Federal  EImployees’ 
Compensation  Act  by  multiplying  the 
amount  determined  in  paragraph  (a)  (2) 
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of  this  section  by  0.75  (that  is,  by  75 
percent)  (see  5  U.S.C.  8112) ;  and 

(4)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount  de¬ 
termined  in  paragraph  (a)  (3)  of  this 
section  by  0.50  (that  is,  by  50  percent) , 

(b)  Basic  benefit. — When  a  miner  or 
widow  is  entitled  to  benefits  for  a  month 
for  which  he  or  she  has  no  dependents 
who  qualify  under  Part  715  of  this  Chap¬ 
ter  VI  and  when  a  surviving  child  of  a 
miner  or  widow,  or  a  parent,  brother,  or 
sister  of  a  miner,  is  entitled  to  benefits 
for  a  month  for  which  he  or  she  is  the 
only  beneficiary  entitled  to  benefits,  the 
amount  of  benefits  to  which  such  bene¬ 
ficiary  is  entitled  is  equal  to  the  basic 
rate  as  computed  in  accordance  with 
this  section  (raised,  if  not  a  multiple  of 
10  cents,  to  the  next  high  multiple  of  10 
cents) .  TTiis  amount  is  referred  to  as  the 
“basic  benefit.” 

(c)  Augmented  benefit. — (1)  When  a 
miner  or  widow  is  entitled  to  benefits  for 
a  month  for  which  he  or  she  has  one  or 
more  dependents  who  qualify  under  Part 
715  of  this  Chapter  VI,  the  amount  of 
benefits  to  which  such  miner  or  widow  is 
entitled  is  increased.  This  increase  is 
referred  to  as  an  "augmentation.” 

(2)  The  benefits  of  a  miner  or  widow 
are  augmented  to  take  account  of  a  par¬ 
ticular  dependent  beginning  with  the 
first  month  in  which  such  dependent  sat¬ 
isfies  the  conditions  set  forth  in  Part  715 
of  this  Chapter  VI,  and  continues  to  be 
augmented  through  the  month  before  the 
month  in  which  such  dependent  ceases  to 
satisfy  the  conditions  set  forth  in  Part 
715  of  this  Chapter  VI,  except  in  the  case 
of  a  child  who  qualifies  as  a  dependent 
because  he  is  a  student.  In  the  latter 
case  such  benefits  continue  to  be  aug¬ 
mented  through  the  month  before  the 
first  month  during  no  part  of  which  he 
qualifies  as  a  student. 

(3)  The  basic  rate  is  augmented  by 
50  percent  for  one  such  dependent,  75 
percent  for  two  such  dependents,  and 
100  percent  for  three  or  more  such  de¬ 
pendents. 

(d)  Survivor  benefit. — (1)  As  used  in 
this  section,  “survivor”  means  a  surviv¬ 
ing  child  of  a  miner  or  widow,  or,  a  sur¬ 
viving  parent,  brother,  or  sister  of  a 
miner,  who  establishes  entitlement  to 
benefits  under  the  provisions  of  Part  715 
of  this  Chapter  VI. 

(e)  Computation  and  rounding. — (1) 
Any  computation  prescribed  by  this  sec¬ 
tion  is  made  to  the  third  decimal  place. 

(2)  Monthly  benefits  are  payable  in 
multiples  of  10  cents.  Therefore,  a 
monthly  payment  of  amounts  derived 
imder  paragraph  (c)  (4)  of  this  section 
which  is  not  a  multiple  of  10  cents  is 
increased  to  the  next  higher  multiple  of 
10  cents. 

(3)  Since  a  fraction  of  a  cent  is  not  a 
multiple  of  10  cents,  such  an  amount 
which  contains  a  fraction  in  the  third 
decimal  place  is  raised  to  the  next  higher 
multiple  of  10  cents. 

§  725.511  Ccrtifiralion  to  dependent  of 
augmentation  portion  of  bcnefiu 

(a)  If  the  benefit  of  a  miner  or  of  a 
widow  is  augmented  because  of  one  or 


more  dependents  (§  725.510(b) )  and  it 
appears  to  the  Office  that  the  best  inter¬ 
est  of  such  dependent  would  be  served 
thereby,  the  Office  may  certify  payment 
of  the  amount  of  such  augmentation  (to 
the  extent  attributable  to  such  depend¬ 
ent)  to  such  dependent  directly. 

(b)  Any  request  to  the  Office  to  certify 
separate  payment  of  the  amount  of  an 
augmentation  in  accordance  with  para¬ 
graph  (a)  of  this  section,  shall  be  in 
writing  on  such  form  and  in  accordance 
with  such  instructions  as  are  prescribed 
by  the  Office. 

(c)  In  determining  whether  it  is  in 
the  best  interest  of  such  dependent  to 
certify  separate  payment  of  the  amount 
of  the  augmentation  in  benefits  attribut¬ 
able  to  him,  the  Office  shall  apply  the 
standards  pertaining  to  representative 
payment  in  §§  720.435-720.444,  and  the 
instructions  issued  pursuant  thereto. 

(d)  When  the  Office  determines  that 
the  amount  of  a  miner’s  benefit  attrib¬ 
utable  to  the  miner’s  wife  or  child 
should  be  certified  for  separate  payment 
to  a  person  other  than  such  miner,  or 
that  the  amount  of  a  widow’s  benefit 
attributable  to  such  widow’s  child 
should  be  certified  for  separate  payment 
to  a  person  other  than  the  widow,  and 
the  miner  or  widow  disagrees  with  such 
determination  and  alleges  that  separate 
certification  is  not  in  the  best  interest  of 
such  dependent,  the  Office  shall  recon¬ 
sider  that  determination. 

(e)  Any  payment  made  under  this 
section,  if  otherwise  valid  under  the  Act, 
is  a  complete  settlement  and  satisfac¬ 
tion  of  all  claims,  rights,  and  interests 
in  and  to  such  payment. 

§  725.512  Cnmniiitation  of  paynienis — 
lump  Hum  awards. 

(a)  Wlienever  the  deputy  commis¬ 
sioner  determines  that  it  is  in  the  in¬ 
terest  of  justice,  the  liability  for  benefits 
or  any  part  thereof  as  determined  by  a 
final  adjudication,  may,  with  the  ap¬ 
proval  of  the  Director  of  the  OWCP,  be 
discharged  by  the  payment  of  a  lump 
sum  equal  to  the  present  value  of  future 
benefit  payments  commuted,  computed 
at  4  percent  true  discount  compounded 
annually. 

(b)  Applications  for  commutation  of 
future  payments  of  benefits  shall  be 
made  to  the  Office  in  the  manner  pre¬ 
scribed  by  the  Office.  If  the  deputy  com¬ 
missioner  determines  that  an  award  of 
a  lump  sum  payment  of  such  benefit 
would  be  in  the  interest  of  justice,  he 
shall  refer  such  application,  together 
with  the  reasons  in  support  of  such  de¬ 
termination,  to  the  Director  of  the  Office 
for  consideration. 

(c)  The  Director  of  the  OWCP  shall, 
in  his  discretion,  grant  or  deny  the  ap¬ 
plication  for  commutation  of  payments. 
In  the  case  of  a  denial  an  appeal  may  be 
taken  pursuant  to  the  adjudicatory 
procedui-es  prescribed  in  Subpart  E  of 
this  Part  725  as  though  such  appeal  were 
an  appeal  from  a  denial  of  benefits. 

(d)  The  computation  of  all  commuta¬ 
tions  of  such  benefits  will  be  made  by 
the  Office  of  Workmen’s  Compensation 
Programs  and  for  such  purpose  the 
deputy  commissioner  shall  refer  the  file 


to  the  appropriate  officer.  For  this  pur¬ 
pose  the  file  shall  contain  the  date  of 
birth  of  the  person  on  whose  behalf 
commutation  is  sought,  as  well  as  the 
date  upon  which  such  commutation  shall 
be  effective. 

(e)  For  purposes  of  determining  the 
amount  of  any  lump  sum  award,  the 
probability  of  the  death  of  the  disabled 
miner  and/or  other  persons  entitled  to 
benefits  before  the  expiration  of  the 
period  during  which  he  is  entitled  to 
benefits,  shall  be  determined  in  accord¬ 
ance  with  the  American  Experience 
Table  of  Mortality,  and  the  probability 
of  the  remarriage  of  the  surviving  wife 
shall  be  determined  in  accordance  with 
the  remarriage  tables  of  the  Dutch  Royal 
Insurance  Institution.  The  probability  of 
the  happening  of  any  other  contingency 
affecting  the  amoimt  or  duration  of  the 
compensation  shall  be  disregarded. 

(f)  In  the  event  that  an  operator  or 
carrier  is  adjudicated  liable  for  the  pay¬ 
ment  of  benefits,  such  operator  or  car¬ 
rier  shall  be  notified  of  and  given  an 
opportunity  to  participate  in  the  pro¬ 
ceedings  to  determine  whether  a  lump 
sum  award  shall  be  made.  Such  operator 
or  carrier  shall.  In  the  event  a  lump  sum 
award  is  made,  tender  full  and  prompt 
payment  of  such  award  to  the  claimant 
as  though  such  award  were  a  final  pay¬ 
ment  of  monthly  benefits.  Except  as  pro¬ 
vided  in  paragraph  (g)  of  this  section, 
such  lump  stun  award  shall  forever  dis¬ 
charge  such  operator  or  carrier  from 
his  responsibility  to  make  monthly  ben¬ 
efit  payments  under  the  Act  to  the  per¬ 
son  who  has  requested  such  lump-sum 
settlement. 

(g)  In  the  event  a  lump  sum  award  is 
approved  pursuant  to  this  section,  such 
award  shall  not  operate  to  bar  an  eligi¬ 
ble  miner’s  entitlement  to  medical  ben¬ 
efits  pursuant  to  sections  422  and  424  of 
Part  C  of  Title  IV  of  the  Act. 

§  725. .513  Reimbursement  payments  to 
the  Department  of  Labor. 

(a)  In  all  cases  in  which  the  Depart¬ 
ment  of  Labor  has  made  benefit  pay¬ 
ments  or  paid  for  medical  services  or 
treatment  rendered  under  section  424  of 
Part  C  of  Title  IV  of  the  Act,  for  which 
a  coal  mine  operator  is  ultimately  ad¬ 
judicated  liable,  such  operator  or  his 
insurance  carrier  shall,  simultaneously 
with  the  first  payment  of  benefits 
made  to  the  eligible  beneficiaries,  re¬ 
imburse  the  Department  of  Labor  for 
the  full  amount  of  all  benefit  payments 
made  by  the  Department  in  respect  of 
the  claim.  Such  reimbursement  pay¬ 
ments  shall  be  made  payable  to  the 
United  States  Department  of  Labor. 

(b)  The  procedures  described  in  sec¬ 
tions  18  and  21(d)  of  the  Longshore¬ 
men’s  Act  and  section  422  of  the  Act 
shall  be  applicable  in  respect  of  reim¬ 
bursement  payments  due  the  Depart¬ 
ment. 

Increases  and  Reductions  of  Benefits 

§  725.515  Modification  of  benefit 
amounts— generaL 

Under  certain  conditions,  the  amount 
of  monthly  benefits  as  computed  in 
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5  725.510  may  be  modified  to  determine 
the  amount  actually  to  be  paid  to  a  bene¬ 
ficiary.  A  modification  of  the  amount  of 
a  monthly  benefit  may  be  required  In 
the  following  instances: 

(a)  Reduction. — A  reduction  from  a 
beneficiarj  ’s  monthly  benefit  may  be  re¬ 
quired  because  of : 

(1)  Any  compensation  or  benefits  re¬ 
ceived  under  or  pursuant  to  any  State 
workmen’s  compensation  law  because  of 
death  or  partial  or  total  disability  due  to 
pneumoconiosis;  or 

(2)  Any  compensation  or  benefits  re¬ 
ceived  under  or  pursuant  to  any  Federal 
law’  including  Part  B  of  Title  rv  of  the 
Act  because  of  death  or  partial  or  total 
disability  due  to  pneumoconiosis:  or 

<3)  The  fact  that  a  claim  for  benefits 
from  an  additional  beneficiary  is  filed,  or 
that  such  a  claim  is  effective  for  a  pay¬ 
ment  during  the  month  of  filing,  or  a  de¬ 
pendent  qualifies  under  Part  715  of  this 
chapter  for  an  augmentation  portion  of 
a  benefit  of  a  miner  or  w’idow’  for  a  period 
in  which  another  dependent  has  previ¬ 
ously  qualified  for  an  augmentation. 

<b)  Adjustment. — An  adjustment  in  a 
beneficiary’s  monthly  benefit  may  be  re¬ 
quired  because  an  ovei’payment  or  under¬ 
payment  has  been  made  to  such  bene¬ 
ficiary. 

(c)  “Rounding”  of  benefit  amounts. — 
(See  §  725.510(e).) 

(d)  Failure  to  disclose  pertinent  evi¬ 
dence. — Any  individual  entitled  to  a 
benefit  who  is  aware  of  any  circum¬ 
stance  which,  under  the  provisions  of 
this  part  could  affect  his  entitlement  to 
benefits,  his  eligiblity  for  payment,  or  the 
amount  of  his  benefits,  or  result  in  the 
termination,  suspension,  or  reduction  of 
his  benefits,  shall  promptly  report  such 
circumstance  to  the  Office  of  Workmen's 
Compensation  Programs.  The  OfiBce  may 
at  any  time  require  an  individual  receiv¬ 
ing,  or  claiming  that  he  is  entitled  to 
receive  a  benefit,  either  on  behalf  of 
himself  or  on  behalf  of  another,  to  sub¬ 
mit  a  written  statement  giving  pertinent 
information  bearing  upon  the  issue  of 
whether  or  not  an  event  has  occurred, 
which  would  cause  such  benefit  to  be  ter¬ 
minated,  or  which  would  subject  such 
benefit  to  reductions  or  suspension  under 
the  provisions  of  the  Act.  If  such  individ¬ 
ual  fails  to  submit  any  such  report  or 
statement,  properly  executed,  to  the 
Office  as  herein  required,  the  Office  may 
subject  such  benefit  to  reductions,  sus¬ 
pension  or  termination  as  the  case  may 
be. 

(e)  Reimbursement  of  trust  fund. — 
Pursuant  to  the  provisions  of  section  422 
of  the  Act  and  section  17(b)  of  the  Long¬ 
shoremen’s  Act  as  incorporated  therein, 
where  a  trust  fund  which  complies  with 
section  302(c)  of  the  Labor-Manage¬ 
ment  Relations  Act  of  1947  (29  U.S.C.  186 
<c) )  established  pursuant  to  a  collective 
bargaining  agreement  in  effect  between 
an  employer  and  an  employee  entitled  to 
benefits  under  this  Act  has  paid  disabil¬ 
ity  benefits  to  an  employee  which  the 
employee  is  legally  obligated  to  repay  by 
reason  of  his  entitlement  to  benefits 
under  this  Act,  the  Secretary  may  au¬ 
thorize  a  lien  on  such  benefits  in  honor 


of  the  trust  fund  for  the  amount  of  such 
payments. 

§  725.516  Redurtion;  receipt  of  Stale 
or  Federal  benefit. 

(a)  As  used  in  this  section  the  term 
"State  or  Federal  benefit"  means  a  pay¬ 
ment  to  an  individual  made  on  account 
of  total  or  partial  disability  or  death  due 
to  pneumoconiosis  only  under  State  or 
Federal  laws  relating  to  workmen’s  com¬ 
pensation. 

(b)  Benefit  payments  to  a  beneficiary 
for  any  month  are  reduced  (but  not  below 
zero)  by  an  amount  equal  to  any  pay¬ 
ments  of  State  or  Federal  benefits  re¬ 
ceived  by  such  beneficiary  for  such 
month. 

(c)  Where  a  State  or  Federal  benefit 
is  paid  periodically  but  not  monthly,  or 
in  a  lump  sum  as  a  commutation  of  or  a 
substitute  for  periodic  benefits,  the  re¬ 
duction  under  this  section  is  made  at  such 
time  or  times  and  in  such  amounts  as 
the  Office  determines  will  approximate 
as  nearly  as  practicable  the  reduction  re¬ 
quired  under  paragraph  (b)  of  this  sec¬ 
tion.  In  making  such  a  determination,  a 
w’eekly  State  or  Federal  benefit  is  multi¬ 
plied  by  4*73  and  a  biweekly  benefit  is 
multiplied  by  2^6  to  ascertain  the 
monthly  equivalent  for  reduction  pur¬ 
poses. 

(d)  [Reserved.] 

§  725.517  Reductions;  retroactive  effect 
of  an  additional  claim  for  benefits. 

Beginning  with  the  month  in  which 
a  person  other  than  a  miner  files  a  claim 
and  becomes  entitled  to  benefits,  the 
benefits  of  other  persons  entitled  to  bene¬ 
fits  with  respect  to  the  same  miner,  are 
adjusted  downward,  if  necessary,  so  that 
no  more  than  the  permissible  amount 
of  benefits  (the  maximum  amount  for 
the  number  of  beneficiaries  involved) 
will  be  paid. 

OVERPAYBIENTS,  UNDERPAYMENTS 
§  725.521  Overpayment. 

(a)  General. — As  used  in  this  subpart, 
the  term  "overpayment”  Includes; 

(1)  Payment  where  no  amount  is  pay¬ 
able  under  Part  C  of  Title  IV  of  the  Act: 

(2)  Payment  in  excess  of  the  amount 
due  under  Part  C  of  Title  IV  of  the  Act; 

(3)  Payment  resulting  from  the  fail¬ 
ure  to  reduce  benefits  under  section  422 
(g)  of  the  Act; 

(4)  Payment  resulting  from  the  fail¬ 
ure  to  terminate  benefits  of  an  individ¬ 
ual  no  longer  entitled  thereto. 

(b)  Adjustments  for  overpayment. — 
If  the  beneficiary  to  whom  an  overpay¬ 
ment  was  made  is  at  the  time  of  a  deter¬ 
mination  of  such  overpayment,  entitled 
to  benefits,  or  at  any  time  thereafter 
becomes  so  entitled,  no  benefit  for  any 
month  is  payable  to  such  individual,  ex¬ 
cept  as  provided  in  paragraph  (c)  of  this 
section,  until  an  amount  equal  to  the 
amount  of  the  overpayment  has  been 
withheld  or  refunded. 

(c)  Adjustment  by  withholding  part  of 
a  monthly  benefits. — Adjustment  under 
paragraph  (b)  of  this  section  may  be  ef¬ 
fected  by  withholding  a  part  of  the 


monthly  benefit  payable  to  a  beneficiary 
where  it  is  determined  that: 

(1)  Withholding  the  full  amount  of 
each  month  would  deprive  the  benefici¬ 
ary  of  income  required  for  ordinary  and 
necessary  living  expenses; 

(2)  The  overpayment  was  not  caused 
by  the  beneficiary’s  intentionally  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure  to 
furnish  material  information:  and 

(3)  Recoupment  can  be  effected  in  an 
amount  of  not  less  than  $10  a  month 
and  at  a  rate  which  would  not  extend 
the  period  of  adjustment  beyond  3  years 
after  the  initiation  of  the  adjustment 
action. 

(d)  Overpaid  beneficiary  dies  before 
adjustment. — If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed  un¬ 
der  the  provisions  of  paragraph  (b)  of 
this  section,  recovery  of  the  overpay¬ 
ment  shall  be  effected  through  repay¬ 
ment  by  the  estate  of  the  deceased  over¬ 
paid  beneficiary,  or  by  withholding  of 
amounts  due  the  estate  of  such  deceased 
beneficiary,  or  both. 

§  725.522  Notice  of  right  to  waive  con- 
ttideration. 

Whenever  an  initial  determination  is 
made  that  more  than  the  correct  amount 
of  payment  has  been  made,  notice  of  the 
provisions  of  section  204(b)  of  the  Social 
Security  Act  regarding  waiver  of  adjust¬ 
ment  or  recovery  shall  be  sent  to  the 
overpaid  Individual  and  to  any  other  in¬ 
dividual  against  whom  adjustment  or  re¬ 
covery  of  the  overpayment  is  to  be  ef¬ 
fected. 

§  725.525  V>'iicn  waiver  of  adjui^lmciit 
or  recovery  may  be  applied. 

There  shall  be  no  adjustment  or  re¬ 
covery  in  any  case  where  an  incorrect 
pasrment  under  Part  C  of  Title  IV  of  the 
Act  has  been  made  with  respect  to  an 
individual — 

(a)  Who  is  without  fault,  and 

(b)  Adjustment  or  recovery  w^ould 
either: 

(1)  Defeat  the  purpose  of  Title  IV  of 
the  Act,  or 

(2)  Be  against  equity  and  good  con¬ 
science. 

§  72.5.524  Standards  for  waiver  of  a<l- 
jiistmcnt  or  recovery. 

The  standards  for  determining  the  ap¬ 
plicability  of  the  criteria  Usted  in  §  725.- 
523  shall  be  the  same  as  those  applied 
by  the  Social  Security  Administration 
pursuant  to  §§  410.561-410.561  (h)  of  this 
title. 

§  725..525  (Collection  and  conipr«»nii><‘  of 
ciaimN  for  overpayment. 

(a)  General  effect  of  the  Federal 
Claims  Collection  Act  of  1966. — Claims 
by  the  Office  of  Workmen’s  Compensa¬ 
tion  Programs  against  an  individual  for 
recovery  of  overpayment  under  Part  C 
of  Title  rv  of  the  Act,  not  exceeding  the 
sum  of  $2,000,  exclusive  of  interest,  may 
be  compromised,  or  collection  suspended 
or  terminated  where  such  individual  or 
his  estate  does  not  have  the  present  or 
prospective  ability  to  pay  the  full  amount 
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of  the  claim  within  a  reasonable  time 
(see  paragraph  (c)  of  this  section),  or 
the  cost  of  collection  is  likely  to  exceed 
the  amount  of  recovery  (see  paragraph 

(d)  of  this  section),  except  as  provided 
under  paragraph  (b)  of  this  section. 

(b)  When  there  will  be  no  compro¬ 
mise.  suspension,  or  termination  of  col¬ 
lection  of  a  claim  for  overpayment — (1) 
Overpaid  individual  alive. — In  any  case 
where  the  overpaid  individual  is  alive,  a 
claim  for  overpayment  will  not  be  com¬ 
promised,  nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim  by 
the  Office  if  there  is  an  indication  of 
fraud,  the  filing  of  a  false  claim,  or  mis- 
representatloa  on  the  part  of  such  in¬ 
dividual  or  on  the  part  of  any  other  party 
having  an  interest  in  the  claim. 

(2)  Overpaid  individual  deceased. — In 
any  case  where  the  overpaid  individual 
is  deceased : 

(i)  A  claim  for  overpayment  in  excess 
of  $2,000  will  not  be  compromised,  nor 
will  there  be  suspension  or  termination 
of  collection  of  the  claim  by  the  Office 
if  there  is  an  Indication  of  fraud,  the  fil¬ 
ing  of  a  false  claim,  or  misrepresenta¬ 
tion  on  the  part  of  such  deceased  individ¬ 
ual,  and 

(ii)  A  claim  for  overpayment  regard¬ 
less  of  the  amount  will  not  be  compro¬ 
mised,  nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim 
by  the  Office  if  there  is  an  indication  that 
any  person  other  than  the  deceased  over¬ 
paid  individual  had  a  part  in  the  fraud¬ 
ulent  action  which  resulted  in  the  over¬ 
payment. 

(c)  Inability  to  pay  claim,  for  recov¬ 
ery  of  overpayment. — In  determining 
whether  the  overpaid  individual  is  un¬ 
able  to  pay  a  claim  for  recovery  of  an 
overpayment  under  Part  C  of  Title  rv  of 
the  Act,  the  Office  will  consider  such  in¬ 
dividual’s  age,  health,  present  and  po¬ 
tential  income  (including  inheritance 
prospects),  assets  (e.fif.,  real  property, 
savings  account),  possible  concealment 
or  Improper  transfer  of  assets,  and  as¬ 
sets  or  income  of  such  individual  which 
may  be  available  in  enforced  collection 
proceedings.  The  Office  will  also  consider 
exemptions  available  to  such  individual 
under  the  pertinent  State  or  Federal  law 
in  such  proceedings.  In  the  event  the 
overpaid  individual  is  deceased,  the  Of¬ 
fice  will  consider  the  available  assets  of 
the  estate,  taking  into  account  any  liens 
or  superior  claims  against  the  estate. 

(d)  Cost  of  collection  or  litigative 
probabilities. — Where  the  probable  costs 
of  recovering  an  overpayment  under  Part 
C  of  Title  IV  of  the  Act  would  not  justify 
enforced  collection  proceedings  for  the 
full  amount  of  the  claim  or  there  is 
doubt  concerning  the  Office’s  ability  to 
establish  its  claim  as  well  as  the  time 
which  it  will  take  to  effect  such  collec¬ 
tion,  a  compromise  or  settlement  for  less 
than  the  full  amount  will  be  considered. 

(e)  Amount  of  compromise. — The 
amount  to  be  accepted  in  compromise  of 
a  claim  for  overpayment  under  Part  C 
of  Title  rv  of  the  Act  shall  bear  a  rea¬ 
sonable  relationship  to  the  amount  which 


can  be  recovered  by  enforced  collection 
proceedings  giving  due  consideration  to 
the  exemptions  available  to  the  overpaid 
individual  under  State  or  Federal  law 
and  the  time  which  collection  will  take. 

(f)  Payment. — Payment  of  the 
amount  which  the  Office  has  agreed  to 
accept  as  a  compromise  in  full  settle¬ 
ment  of  a  claim  for  recovery  of  an  over¬ 
payment  under  Part  C  of  Title  rv  of  the 
Act  must  be  made  within  the  time  and 
in  the  manner  set  by  the  Office.  A  claim 
for  such  recovery  of  the  overpayment 
shall  not  be  considered  compromised  or 
settled  until  the  full  payment  of  the  com¬ 
promised  amount  has  been  made  within 
the  time  and  manner  set  by  the  Office. 
Failure  of  the  overpaid  individual  or 
his  estate  to  make  such  payment  as 
provided  shall  result  in  reinstatement  of 
the  full  amount  of  the  overpayment  less 
any  amounts  paid  prior  to  such  default. 

§  725.526  Underpaynionls. 

(a)  General. — As  used  in  this  subpart, 
the  term  “underpayment”  includes  a 
payment  in  an  amount  less  than  the 
amount  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  is  payable. 

(b)  Underpaid  individual  is  living. — 
If  an  individual  to  whom  an  underpay¬ 
ment  is  due  is  living,  the  amount  of  such 
underpayment  will  be  paid  to  such  in¬ 
dividual  either  in  a  single  payment  (if 
he  is  not  entitled  to  a  monthly  benefit) 
or  by  increasing  one  or  more  monthly 
benefit  payments  to  which  such  indi¬ 
vidual  is  or  becomes  entitled. 

(c)  Underpaid  individual  dies  before 
adjustment  of  underpayment. — If  an  in¬ 
dividual  to  whom  an  underpayment  is 
due  dies  before  receiving  payment  or 
negotiating  the  check  or  checks  repre¬ 
senting  such  payment,  such  underpay¬ 
ment  will  be  distributed  to  the  living 
person  (or  persons)  in  the  highest  order 
of  priority  as  follows : 

(1)  The  deceased  individual’s  surviv¬ 
ing  spouse  who  was  either; 

(1)  Living  in  the  same  household  with 
the  deceased  individual  at  the  time  of 
such  individual’s  death,  or 

(ii)  In  the  case  of  a  deceased  miner, 
entitled  for  the  month  of  death  to 
widow’s  black  lung  benefits. 

(2)  In  the  case  of  a  deceased  miner 
or  widow,  his  or  her  child  entitled  to 
benefits  as  the  surviving  child  of  such 
miner  or  widow  for  the  month  in  which 
such  miner  or  widow  died  (if  more  than 
one  such  child,  in  equal  shares  to  each 
such  child) . 

(3)  In  the  case  of  a  deceased  miner, 
his  parent  entitled  to  benefits  as  the 
surviving  parent  of  such  miner  for  the 
month  in  which  such  miner  died  (if  more 
than  one  such  parent,  in  equal  shares  to 
each  such  parent) , 

(4)  ’The  surviving  spouse  of  the  de¬ 
ceased  individual  who  does  not  qualify 
under  paragraph  (c)(1)  of  this  section. 

(5)  The  child  or  children  of  the  de¬ 
ceased  individual  who  do  not  qualify 
imder  paragraph  (c)  (2)  of  this  section 
(if  more  than  one  such  child,  in  equal 
shares  to  each  such  child). 

(6)  The  parent  or  parents  of  the  de¬ 
ceased  Individual  who  do  not  qualify 


under  paragraph  (c)  (3)  of  this  section 
(if  more  than  one  such  parent,  in  equal 
shares  to  each  such  parent) . 

(7)  The  legal  representative  of  the  es¬ 
tate  of  the  deceased  individual  as  defined 
in  paragraph  (e)  of  this  section. 

(d)  In  the  event  that  a  person  who 
is  otherwise  qualified  to  receive  an  un¬ 
derpayment  under  the  provisions  of 
paragraph  (c)  of  this  section,  dies  before 
receiving  payment  or  before  negotiat¬ 
ing  the  check  or  checks  representing 
such  payment,  his  share  of  the  under¬ 
payment  will  be  divided  among  the  re¬ 
maining  living  person (s)  in  the  same 
order  or  priority.  In  the  event  that 
there  is  (are)  no  other  such  person(s), 
the  underpayment  will  be  paid  to  the 
living  person (s)  in  the  next  lower  order 
of  priority  under  paragraph  (c)  of  this 
section. 

(e)  Definition  of  legal  representa¬ 
tive. — The  term  “legal  representative,” 
for  the  purpose  of  qualifying  to  receive 
an  underpayment,  generally  means  the 
executor  or  the  administrator  of  the 
estate  of  the  deceased  beneficiary.  How¬ 
ever,  it  may  also  include  an  individual, 
institution,  or  organization  acting  on  be¬ 
half  of  an  unadministered  estate,  pro¬ 
vided  the  person  can  give  the  Office  good 
acquittance  (as  defined  in  paragraph  (f) 
of  this  section).  The  following  persons 
may  qualify  as  legal  representative  for 
purposes  of  this  section,  provided  they 
can  give  the  Office  good  acquittance: 

(1)  A  person  who  qualifies  under  a 
State’s  “small  estate”  statute:  or 

(2)  A  person  resident  in  a  foreign 
country  who  under  the  laws  and  cus¬ 
toms  of  that  country,  has  the  right  to 
receive  assets  of  the  estate:  or 

(3)  A  public  administrator:  or 

(4)  A  person  who  has  the  authority, 
under  applicable  law,  to  collect  the  assets 
of  the  estate  of  the  deceased  beneficiary, 

(f)  Definition  of  "good  acquittance”. — 
A  person  is  considered  to  give  the  Office 
“good  acquittance”  when  payment  to 
that  person  will  release  the  Office  from 
further  liability  for  such  payment. 

§  725..527  Relation  to  provisions  for 
reductions  or  increases. 

The  amount  of  an  overpayment  or 
underpayment  is  the  difference  between 
the  amount  actually  paid  to  the  benefi¬ 
ciary  and  the  amoimt  of  the  payment  to 
which  the  beneficiary  was  actually  en¬ 
titled.  Such  overpayment  or  underpay¬ 
ment,  for  example,  would  be  equal  to  the 
difference  between  the  amount  of  a  bene¬ 
fit  in  fact  paid  to  the  beneficiary  and 
the  amoimt  of  such  benefit  as  reduced 
under  section  422(g)  of  the  Act,  as  in¬ 
creased  pursuant  to  section  412(a)(1), 
or  as  augmented  under  section  412(a) 

(3),  of  the  Act.  In  effecting  an  adjust¬ 
ment  with  respect  to  an  overpayment,  no 
amount  can  be  considered  as  having 
been  withheld  from  a  particular  benefit 
which  is  in  excess  of  the  amount  of  such 
benefit  as  so  reduced.  Overpayment  and 
underpayment  simultaneously  outstand¬ 
ing  on  account  of  the  same  beneficiary 
are  first  adjusted  against  one  another 
before  adjustment  pursuant  to  the  other 
provisions  of  this  subpart. 
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§  723.528  Applicability  of  overpayment 
and  underpayment  provis^ions  to  op* 
erator  or  carrier. 

(a)  The  provisions  contained  in  this 
subpart  relating  to  overpayments  and 
imderpayments  are  applicable  in  those 
cases  where  the  overpayment  or  under¬ 
payment  was  made  by  a  responsible  op¬ 
erator  or  carrier,  except  that  in  appro¬ 
priate  cases  the  Office  shall  have  the 
authority  to  take  such  action  as  may  be 
necessary  in  any  particular  case  to  pro¬ 
tect  the  rights  of  all  parties  including 
the  utilization  of  the  adjudicatory  pro¬ 
cedures  described  in  Subpart  E  of  this 
part. 

(b)  No  operator  or  carrier  may  pro¬ 
ceed  to  make  an  adjustment  in  respect  of 
an  overpayment  except  upon  application 
to  and  approval  by  the  Office.  In  all  such 
cases  the  Office  shall  exercise  full  super¬ 
visory  authority  over  the  adjustment  of 
an  overpayment. 

§  725.529  Applicability  of  Part  B  repre¬ 
sentative  payee  provisions. 

Except  as  otherwise  provided  in  this 
part,  the  representative  payee  provisions 
contained  in  Subpart  C  of  20  CFR  Part 
720  shall  be  applicable  in  respect  of 
benefit  payments  made  under  Part  C  of 
Title  IV  of  the  Act. 

Medical  Benefits 

§  725.541  Availability  of  medical  bene¬ 
fits. 

A  resp>onsible  operator,  his  insurance 
carrier,  or  the  Secretary,  as  the  case 
may  be,  shall  furnish  such  medical, 
surgical,  and  other  treatment,  nurse  and 
hospital  service,  medicine,  and  apparatus, 
for  such  period  as  the  nature  of  a  miner’s 


pneumoconiosis  and  related  disability,  or 
the  process  of  recovery  may  require. 

§  725.542  Approved  physicians. 

The  term  physician  shall  mean  all  duly 
qualified  physicians,  to  include  surgeons 
and  osteopaths  within  the  scope  of  their 
practice  as  defined  by  State  law.  Chiro¬ 
practors,  naturopaths,  podiatrists  (chi¬ 
ropodists)  ,  psychologists,  optometrists, 
faith  healers,  and  other  practitioners  of 
the  healing  arts  are  not  recognized  as 
physicians  as  that  term  is  used  in  this 
part. 

§  723.543  Suporvi^ion  of  medical  Ireat- 
menl. 

The  Office  shall  actively  sujjervise  the 
medical  care  rendered  to  disabled  miners, 
shall  require  periodic  reports  as  to  the 
medical  care  being  rendered  to  disabled 
miners,  and  shall  have  authority  to  deter¬ 
mine  the  necessity,  character,  and  suffi¬ 
ciency  of  any  medical  aid  furnished  or  to 
be  furnished.  The  Director  of  the  Office 
may,  on  his  own  initiative  or  at  the  re¬ 
quest  of  the  miner  or  responsible  opera¬ 
tor,  order  a  change  of  physicians  or  hos¬ 
pitals  when  in  his  judgment  .such  change 
is  desirable  or  necessary  in  the  interest 
of  the  miner. 

§  725.544  Fees  fur  minlicul  benefits. 

(a)  Fees  for  medical  services  contem¬ 
plated  in  this  subpart  shall  be  paid  by  a 
responsible  operator  if  he  is  a  self-in¬ 
surer  or  by  his  insurance  carrier.  In  the 
event  there  is  no  financially  responsi¬ 
ble  operator,  fees  shall  be  paid  by  the 
Office. 

(b)  Fees  charged  in  respect  of  medical 
benefits  obtained  by  a  miner  pursuant  to 


this  subpart  shall  be  subject  to  the  pro¬ 
visions  of  S  725.135. 

Vocational  Rehabilitation 

§  725.551  Objective  of  vocational  reha¬ 
bilitation. 

The  objective  of  vocational  rehabili¬ 
tation  is  the  return  of  miners  who  are 
totally  disabled  for  work  in  or  aroimd  a 
coal  mine  and  who  are  unable  to  utilize 
those  skills  which  were  employed  in  the 
miner’s  coal  mine  employment  to  gain¬ 
ful  employment  commensurate  with 
such  miner’s  physical  impairment.  This 
objective  may  be  achieved  through  a 
program  of  re-evaluation  and  redirec¬ 
tion  of  the  miner’s  abilities,  or  retraining 
in  another  occupation,  and  selective  job 
placement  assistance. 

§  725.552  Rcqiiest.s  for  and  referral  lo 
voeational  rehabilitation  a»i8i!i>tance. 

Each  miner  who  has  been  determined 
entitled  to  receive  benefits  for  his  total 
disability  imder  Part  C  of  Title  IV  of  the 
Act  shall  be  informed  by  the  OWCP  of 
the  availability  and  advisability  of  vo¬ 
cational  rehabilitation  services.  If  such 
miner  chooses  to  avail  himself  of  voca¬ 
tional  rehabilitation,  his  request  shall  be 
processed  and  referred  by  OWCT  voca¬ 
tional  rehabilitation  advisors  pursuant 
to  the  provisions  of  §§  702.501-702.508  of 
this  Chapter  VI  as  is  appropriate. 

Signed  at  Washington,  D.C.,  this  10th 
day  of  September  1973. 

Bernard  E.  DeLury, 
Assistant  Secretary  for 
Employment  Standards. 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
[  20  CFR,  Part  725  ] 

BLACK  LUNG  BENEFITS  PROGRAM 
REDUCTION 

Receipt  of  State  or  Federal  Benefit 

On  November  30.  1972,  20  CFR  Chap¬ 
ter  VI  was  amended  by  adding  thereto 
a  new  Part  725  (37  FR  25440-25466), 
section  725.516(d)  (37  FR  25462)  in  that 
document  contained  a  procedui'e  for 
reducing  the  amount  of  benefits  to  which 
an  eligible  claimant  under  Part  725  would 
be  entitled  by  the  amount  of  any  State 
pneumoconiosis  benefits  received  less  cer¬ 
tain  State  claim  connected  expenses  in¬ 
curred  by  such  claimant. 

In  the  Federal  Register  of  this  date 
Part  725  was  revised.  However,  paragraph 
(d)  of  §  725.516  was  not  reissued  but 
was  reserved  in  order  that  further  con¬ 
sideration  might  be  given  to  the  con¬ 
tents  of  the  paragraph.  It  is  proposed 
that  paragraph  (d)  will  contain  either 
the  provisions  of  Alternative  I  or  of  Al¬ 
ternative  II. 

Alternative  I,  describes  a  procedure  by 
which  a  dual  Federal  and  State  claimant 
shall  have  his  Federal  black  lung  bene¬ 
fits  reduced  under  section  422(g)  of  the 
Act  by  the  amount  of  State  black  lung 
benefits  awarded  less  the  amount  of  such 
claimant’s  State  claim  connected  ex¬ 
penses  (e.g.,  legal,  medical,  etc.).  Alter¬ 
native  II  describes  a  procedure  by  which 
such  claimant  shall  have  his  Federal 
black  lung  benefits  reduced  under  sec¬ 
tion  422(g)  of  the  Act  by  the  full  amount 
of  any  State  black  limg  benefits  awarded. 
Alternative  I  is  predicated  upon  the  in¬ 


corporation  by  section  430  of  Part  C  of 
'Title  TV  of  the  Act,  of  the  1972  amend¬ 
ments  to  section  413  (b)  of  Part  B  of  Title 
TV  of  the  Act  and  attempts  to  reduce 
the  burden  of  double  legal  and  medical 
fees  which  must  normally  be  bom  by  any 
claimant  who,  for  any  reason,  finds  it  ad¬ 
vantageous  to  file  pneumoconiosis  claims 
under  Part  C  of  Title  TV  of  the  Act  and 
under  a  State  workmen’s  compensation 
law.  Alternative  II  is  supported  by  the 
traditional  workmen’s  compensation 
practice  that  a  claimant’s  legal  and  med¬ 
ical  costs  incurred  in  the  pursuit  of  his 
workmen’s  compensation  claim  are  per¬ 
sonal  expenses  which  are  exclusively  the 
responsibility  of  such  claimant. 

Public  comment  is  requested  concern¬ 
ing  these  two  alternatives.  The  time  for 
comments  concerning  these  two  alter¬ 
natives  shall  remain  open  imtil  Octo¬ 
ber  10,  1973,  at  which  time  the  Secretary 
shall  determine  which  of  the  two  alter¬ 
natives  best  serves  the  purpose  of  the  De¬ 
partment’s  Part  C  Black  Lung  Benefits 
Program.  The  Department  will  publish 
in  final  form  one  alternative,  with  any 
revisions  which  are  warranted,  prior  to 
January  1, 1974. 

It  is  proposed  to  amend  paragraph  (d> 
of  $  725.516  as  follows; 

§  72.'>..'>16  Rodurtion;  rerript  of  .Slate  or 

Federal  iienefil. 

»  •  «  *  « 

Alternative  I 

(d)  Amounts  paid  or  incurred  or  to  be 
incurred  by  the  individual  for  medical, 
legal,  or  related  expenses  in  connection 
with  his  claim  for  State  or  Federal  bene¬ 
fits  (defined  in  paragraph  (a)  of  this  sec¬ 
tion)  are  excluded  in  computing  the  re¬ 


duction  under  paragraph  (b)  of  this  sec¬ 
tion,  to  the  extent  that  they  are  con¬ 
sonant  with  State  or  Federal  law.  Such 
medical,  legal,  or  related  expenses  may 
be  evidenced  by  the  State  or  Federal 
benefit  awards,  compromise  agreement, 
or  court  order  in  the  State  or  Federal 
benefit  proceedings,  or  by  such  other 
evidence  as  the  OflSce  may  require.  Such 
other  evidence  may  consist  of : 

(1)  A  detailed  statement  by  the  in¬ 
dividual’s  attorney,  physician,  or  the 
employer’s  insurance  carrier;  or 

(2)  Bills,  receipts,  or  canceled  checks: 
or 

(3)  Other  clear  and  convincing  evi¬ 
dence  indicating  the  amount  of  such 
expenses;  or 

(4)  Any  combination  of  the  foregoing 
evidence  from  which  the  amount  of  such 
expenses  may  be  determinable. 

Such  expenses  will  not  be  excluded 
unless  established  by  evidence  as  re¬ 
quired  by  the  Office. 

Alternative  II 

(d)  Amounts  paid  or  Incurred  or  to 
be  incurred  by  the  individual  for  med¬ 
ical.  legal,  or  related  expenses  in  con¬ 
nection  with  his  claim  for  State  bene¬ 
fits  (defined  in  paragraph  (a)  of  this 
section)  are  Included  in  computing  the 
reduction  in  paragraph  (b)  of  this  sec¬ 
tion  to  the  extent  they  are  consonant 
with  State  law. 

Signed  at  Washington,  D.C.  this  10th 
day  of  September  1973. 

Bernard  E.  DeLury, 
Assistant  Secretary  for 
Employment  Standards. 
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